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Criminal Justice in a Large American City 

What is said to be the most complete and scientific 
investigation of the administration of criminal justice 
in a large American city ever undertaken has just been 
finished under the auspices of the Cleveland Founda- 
tion. Late in 1920 the Cleveland Bar Association and 
a number of other civic bodies requested the Founda- 
tion to undertake such a survey, since crimes in that 
city seemed to be increasing in number and in boldness. 
The astonishing fact that the chief justice of the 
Municipal Court had been indicted on a charge of mur- 
der fired the zeal for investigation. 

The Foundation agreed and thereupon engaged 
as directors of the survey Roscoe Pound, dean of the 
Harvard University Law School, and Felix Frank- 
furter, Professor of Administrative Law in the same 
institution. These gentlemen engaged a capable staff 
of men, experts in the respective phases of the ques- 
tion to be investigated, and their report will be pub- 
lished soon in book form. It should furnish a hand- 
book for all who wish to study the actual operations of 
criminal justice in a large city, and it should’ prove 
particularly useful to those who may be desirous of 
finding and reforming the weak spots in the local ad- 
ministrations of their own communities. For the im- 
portance of the Cleveland Foundation Survey lies in 
the fact that its lessons are more than local. Many of 
the other larger cities of the country will find at least 
some of the elements of weakness set out in this report, 
vith of course a varying accentuation of specific fac- 
tors, affecting their own administration of justice. 

The report will contain an introduction by Prof. 
Pound, giving the background needed for consider- 
ition of the problem of enforcing criminal justice, fol- 
lowed by a summary and appraisement of the findings 
of fact and the conclusions of the investigating staff. 
The different phases of the situation on which reports 
vere made are as follows: “The Criminal Courts,” by 
Reginald Heber Smith of the Boston Bar, and author 


f “Justice and the Poor,” and Herbert B. Ehrmann, 
also of the Boston Bar; “Prosecution,” by Alfred 
Bettman, of the Cincinnati Bar, assisted by Howard 
Burns, of the Cleveland Bar; “Medical Science and 
Jurisprudence,” by Herman M. Adler, M. D., State 
Criminologist of Illinois; “Police Administration,” by 
Raymond B. Fosdick, author of “American Police 
Systems,” assisted by Leonard B. Harrison; “Correc- 
tional and Penal Treatment,” by Burdette G. Lewis, 
State Commissioner of Institutions and Agencies in 
New Jersey; “Legal Education in Cleveland,” by AlI- 
bert M. Kales, of the Chicago Bar; “Newspapers and 
the Administration of Justice,” by M. K. Wisehart, 
magazine writer. 

It is the present intention to have a consideration 
of the results of the Cleveland Survey in the next issue 
of the JouRNAL. 





Work of Kansas Industrial Relations Court 


The Kansas Court of Industrial Relations is a 
court in the sense that it is a tribunal established for 
the administration of industrial justice, but it has no 
power to punish for contempt, no criminal jurisdic- 
tion, and no power to issue an execution. Alexander 
Howat, president of District 14, United Mine Work- 
ers of America, is in jail because he violated one of the 
penal sections of the Act, Section 18. He was tried 
and convicted in the district court. It was a jury trial. 
His sentence was six months in the county jail, a fine 
of $200 and that he give a bond in the sum of $2,000 
conditioned that he would not call another strike. He 
refused to give the bond. He is, therefore, in jail and 
will continue in jail until his appeal is heard and his 
case reversed, or until he gives the bond required. 

Since its organization the Court of Industrial 
Relations has adjudicated thirty-three industrial con- 
troversies. Thirty-two out of these thirty-three con- 
troversies were initiated by organized labor or by un- 
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organized groups of laborers. One case only has been 
brought by employers. In thirty-two of the thirty- 
three cases adjudicated, the orders of the Industrial 
Court have been accepted and complied with by both 
parties to the controversy. In the Wolff Packing 
Company case, the company refused to comply with 
the order of the Industrial Court and a mandamus 
proceeding was brought in the Supreme Court of the 
state, under Section 12 of the Act, to compel com- 
pliance. The Supreme Court has decided the law 
points in favor of the Industrial Act. The only re- 
maining feature of that case is the question of the 
reasonableness or unreasonableness of the award made 
by the Industrial Court. That matter will probably be 
disposed of by the Supreme Court in November. 
The present strike in the coal region is the only 
serious industrial disturbance which has occurred since 
the law was passed. The much advertised strikes 
heretofore occurring in the coal mining district were 
merely little, insignificant cessations of work. Two 
of them were regularly called by the organization, but 
the rest of them were mere sporadic cessations of 
work caused by some quarrel or misunderstanding. 
The outcome of the present coal strike is, of course, 
problematical, but the Court of Industrial Relations 
will proceed, under the law, to bring about the re- 
sumption of coal production in that district if such 


course becomes necessary. 


Can a Municipality Be Libeled? 


The right of a municipality to sue for libel is said 
to have been presented for the first time in this coun- 
try in the suit which the city administration of Chicago 
brought in the name of the municipality against the 
Chicago Tribune, and which was recently decided by 
the lower court adversely to the plaintiff. The suit 
grew out of certain statements made by the defendant 
in a recent political campaign, to the effect that the 
Thompson group, which controls the present admin- 
istration, had brought the city to a state of insolvency. 
The plaintiff’s declaration alleged that these and similar 
statements were untrue, made with intent to injure 
its good name and financial standing, and had, in fact, 
injured it to the extent of ten million dollars. The 
defendant demurred on the ground that the action was 
not maintainable, since to allow recovery would violate 
the freedom of the press guaranteed by the constitu- 
tion, and Judge Fisher sustained the demurrer. 

In deciding the case the court quoted the provi- 
sion of the Illinois constitution guaranteeing freedom 
to speak and write, with due responsibility for the 
abuse of that liberty, and then proceeded to inquire 
what were the abuses which the framers had in mind? 
It concluded that they fell under the four great heads 
of blasphemy, immorality, sedition and defamation. But 
the articles complained of assuredly were neither blas- 
phemous nor immoral and, as the court stated, the 
plaintiffs admitted they were not seditious. In point 
of fact, the Illinois statute making unlawful certain 
utterances with respect to governmental institutions 
was assuredly too narrow to embrace the criticism 
complained of. Thus there remained only one category 





for consideration — defamation — and, as the court 
showed by citation of authority, this applied only to 
speech or writing affecting private persons. Th: 
action was, therefore, not maintainable unless th: 
municipality was to be regarded, as far as its property 
and property rights were concerned, as standing in th 
same position as a private corporation, which ad 
mittedly can sue for libel. 

This contention the court declined to adopt, afte: 
an examination of the authorities cited by plaintiffs 
“In its relation to the citizens who constitute it,” the 
opinion said, “and their right to take that interest in 
its affairs which is a prerogative of citizenship, a mu- 
nicipality is never anything but a public political body. 
In the furtherance of the public good it may engage in 
certain private enterprises, but that can never be used 
as a shield to ward off adverse criticism, no matter 
how injurious, of the acts of its officials or the manage- 
ment of its affairs, of its financial condition or of any- 
thing which might tend to keep its citizens sufficiently 
informed to be able to guard against abuses.” 

It had also been argued by plaintiff that there 
ought to be no greater right to criticize a municipality 
than to criticize public officials because the same con- 
siderations of public policy were involved. The court 
cited the opinion in the case of Post Publishing Com- 
pany v. Hallam (59 Federal Rep. 530), delivered by 
Judge Taft, on the reasons against allowing undue 
latitude in attacks on public officials. But Judge Fisher 
stated that “none of the above considerations are in- 
voived when the action is by a municipality. While 
good reason exists for denying a publisher the right 
to print that which he cannot prove against an indi- 
vidual, and recklessly to pry into his personal affairs, 
defaming his character and reputation, no reason exists 
for restraining the publication against a municipality 
or other governmental agency, of such facts which, as 
Judge Taft puts it, it is well that the public should 
know, even if it lies hidden from judicial investiga- 
tion.” 

Another difference to be found between the action 
by a municipality and an action by an official whose 
personal character and integrity had been attacked, the 
court pointed out, lay in the fact that in the one the 
prosecution was at the public expense and in the other 
at the personal expense of the plaintiff. If the dis- 
honest official could hide his own infirmities by labeling 
his action in the name of the municipality which bore 
the cost of the proceedings, the number of suits would 
only be governed by political expediency. 





SIGNED ARTICLES 

As ane object of the American Bar Asso- 
CIATION JOURNAL is to afford a forum for the 
free expression of members of the bar on mat- 
ters of importance, and as the widest range of 
opinion is necessary in order that different 
aspects of such matters may be presented, the 
editors of this JouRNAL assume no responsibility 
for the opinions in signed articles, except to the 
extent of expressing the view, by the fact of 
publication, that the subject treated is one which 
merits attention. 
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RAISING STANDARDS OF LEGAL EDUCATION 





Action of American Bar Association at Cincinnati Was Admirable Beginning, Both in 
Nature of Recommendations and Provisions for Giving Them Practical Effect, 
But Not to Be Regarded as Final Formula for Adequate Bar 
Admission System, Good for All Time* 





By Atrrep Z. REED 
Of the Carnegie Foundation for Advancement of Teaching 


HE current year saw the publication of Bulletin 

Number Fifteen, entitled “Training for the Public 

Profession of the Law.’ This volume, which deals 
with the historical development and principal contem- 
porary problems of legal education, is a selection from 
a large amount of material bearing upon legal educa- 
tion and cognate matters that has been assembled by 
the Foundation since 1913. Two preliminary Bulletins 
in this field had already been issued: Number Eight, 
“The Common Law and the Case Method in American 
University Law Schools,” by Joseph Redlich, 1915; 
and Number Thirteen, “Justice and the Poor,” by 
Reginald Heber Smith, 1919. Material dealing in 
greater detail with the problem of bar admissions and 
with the present condition of law schools has already 
been largely worked up, and will be published as soon 
as practicable. 

Unexpected labor difficulties experienced by the 
printer made it impossible to publish the current Bul- 
letin until the end of August, or only a few days prior 
to the 1921 meeting of the American Bar Association. 
Consideration of its contents prior to the important 
action taken at this meeting was, therefore, imprac- 
ticable for the general membership of the Association. 
Members of the special Section Committee, however, 
which drafted the resolutions adopted by the Associa- 
tion, were given an opportunity to read the volume in 
manuscript, and reflections of this reading appear in 
their report. This procedure was in accordance with 
the policy that was adopted some ten years ago by the 
Foundation in connection with medical education and 
that is believed to have been not without effect in stim- 
ulating the rapid advance in medical requirements 
which has since then occurred. This policy may be 
defined as follows: The Foundation, while preserving 
its own independent point of view, is ready at all times 
to co-operate with responsible organizations of prac- 
titioners or of schools which are actively engaged in 
advancing educational and professional standards. 

The present opportunity seems a suitable one for 
declaring that the action just taken by the American 
Bar Association is one of the most encouraging de- 
velopments in the field of legal education that has re- 
cently occurred, and constitutes 4 tong step in advance. 
Whether in all respects its recommendations will be 
supported by public opinion, and will bear fruit in 
amendments of bar admission rules by legislatures or 
by courts, is a matter that only the future can decide. 
It is to be desired and expected that the public author- 
ities responsible for the admission of applicants to 


*Advance extract from the annual report of the Carnegie Foundation 
for the Advancement of Teaching for 1921. Mr. Reed is the author 
of the Carnegie report on “Training for the Public Profession of the 
Law.” 

1 In addition to the pamphlet edition of the current Bulletin, dis- 
tributed gratuitously, Messrs. Charles Scribner’s Sons have published for 
eB at the low price of $2, an edition bownd in cloth, which 

be found convenient for use in libraries 
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practice will endeavor to study out this difficult prob- 
lem for themselves. They will not blindly follow 
either the recommendations of a highly important or- 
ganization of practitioners which —in default of a 
broadly representative body—has formulated profes- 
sional advice, or the suggestions contained in a Bul- 
letin that does not emanate from the legal profession 
at all, and represents only a layman’s attempt to throw 
light upon matters of concern to the entire community. 
Where the views embodied in the American Bar Asso- 
ciation’s recommendations, or expressed in the Car- 
negie Foundation Bulletin, coincide, there arises some- 
thing like a presumption in their favor, in view of the 
fact that they originate in these two independent points 
of view. Where any divergence may be found, careful 
consideration and frank discussion provide the best 
means for determining the wisest course to follow; 
this course may well prove to be different from any 
that has thus far been suggested. It is greatly to be 
hoped that a problem which no one can be certain that 
he has probed to the bottom will be discussed in this 
spirit, purely on its merits. The prejudices entertained 
by the narrower type of practising lawyer against any 
encroachment, on the part of the laity, upon his pre- 
serves have as little place in such a discussion, and de- 
serve as little respect, as do the prejudices entertained 
by narrow-minded laymen against any suggestions 
emanating from the unpopular legal profession. The 
American Bar Association is greatly to be congratu- 
lated upon having put its hands to the plough. It would 
not itself pretend that it has evolved the final formula 
for an adequate American bar admission system, good 
for all time. It has, however, made an admirable be- 
ginning, both as respects the nature of its recommenda- 
tions, and in the provision it has made for giving them 
practical effect. 

Heretofore, the energies of our various bar asso- 
ciations have usually exhausted themselves in produc- 
ing more or less vigorous pronouncements as to what 
ought or ought not to be done. These fulminations 
have accomplished something, but much less than might 
have been hoped for. It looks now as if that awaken- 
ing of spirit which normally follows a great war had 
begun to operate in the long-time arid field known as 
“law reform,” and that relatively rapid advance will 
now be made in the standards actually enforced in 
legal education and admission to legal practice. 

The text of the resolutions adopted at the 1921 
meeting of the American Bar Association follows: 

(1) The American Bar Association is of the opinion 
that every candidate for admission to the bar should give 
evidence of graduation from a law school complying with 
the following standards: 

(a) It shall require as a condition of admission at 
least two years of in a college. 

(b) It shall require its students to pursue a course 
three years’ duration if they devote substantially all 
their working time to their studies, and a longer course, 
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equivalent in the number of working hours, if they devote 
only part of their working time to their studies. 

(c) It shall provide an adequate library available for 
the use of the students. 

(d) It shall have among its teachers a sufficient 
number giving their entire time to the school to insure 
actual personal acquaintance and influence with the whole 
student body. 

(2) The American Bar Association is of the opinion 
that graduation from a law school should not confer the 
right of admission to the bar, and that every candidate 
should be subjected to an examination by public authority 
to determine his fitness. 

(3) The Council on Legal Education and Admissions 
to the Bar is directed to publish from time to time the 
names of those law schools which comply with the above 
standards and of those which do not and to make such 
publications available so far as possible to intending law 


students. 
(4) The president of the Association and the Council 


on Legal Education and Admissions to the Bar are 
directed to co-operate with the state and local bar asso- 
ciations to urge upon the duly constituted authorities of 
the several states the adoption of the above requirements 
for admission to the bar. 

(5) The Council on Legal Education and Admis- 
sions to the Bar is directed to call a Conference on Legal 
Education in the name of Tle American Bar Associ- 
ation, to which the state and local bar associations shall 
be invited to send delegates, for the purpose of uniting 
the bodies represented in an effort to create conditions 
favorable to the adoption of the principles above set 
forth. 

These resolutions were adopted against the opposi- 
tion of a small but vigorous minority, which did not 
hesitate to charge that the movement to secure their 
adoption was a conspiracy on the part of the Associa- 
tion of American Law Schools. Some color was lent 
to this charge both by the nature of the resolutions, 
and by the fact that a majority of the new Council 
on Legal Education, to whom has been delegated the 
task of making the resolutions effective, are connected 
with schools represented in this Association. If this 
charge is well founded, it indicates a signal reversal 
of policy on the part of the American Bar Association, 
which in the recent past has treated the law teachers’ 
organization with scant courtesy. It will be best to 
ignore imputations of motives and questions of insti- 
tutional pride, and to discuss this important action of 
the practitioners’ organization solely on its merits. 

The resolutions will be found, upon analysis, to 
cover matters divisible under three main heads: 

In the first place, the American Bar Association 
has committed itself to certain standards, with which 
law schools that it countenances are expected hereafter 
to comply. 

In the second place, it has declared itself in favor 
of restricting admission to practice law to applicants 
who have graduated from such schools and in addi- 
tion have been examined by public authority. 

In the third place, it has initiated steps toward 
making its action in the above respects really effective. 

The first of these three essentially distinct lines of 
activity is embodied in the four lettered subsections, 
(a), (b), (c), and (d). It will be of interest to trace 
briefly the origin of these now officially adopted criteria 
of the American Bar Association type of law school, 
and then to say a few words as to their value. 


I.—Law School Standards 


(a) Requirement of at Least Two College Years 
for Admission to the Law School 
The first pronouncement of the American Bar As- 
sociation in regard to law school entrance requirements 
was made in 1897, and called for no more than the 
completion of the equivalent of a high school course.” 





This standard was reiterated, more emphatically, in 
1908. In this same year, the Association of Amer- 
ican Law Schools, which had recently made it incum- 
bent upon its member schools to require of candidates 
for the degree, at the time of their admission to the 
school, either the completion of a four years’ high 
school course or a preparation that would admit to the 
principal colleges and universities of their states, ex- 
pressed “the earnest hope” that ultimately all its mem- 
bers would require at least two years of college work.* 
Finally, in 1918 the American Bar Association “ap- 
proved the action taken by many of the law schools in 
requiring two years of a college course as a condition 
of admission to their courses of study,” and “expressed 
the conviction that this should be the minimum re- 
quirement recognized by law schools of the first class.” 

Regarded as an expression of opinion, therefore, 
this subsection merely reiterates a policy already de- 
clared by both organizations. 


(b) A Three-year Course for Full-time Work, a 
Longer Course for Part-time Work 


As far back as 1881, the American Bar Associa- 
tion recommended that the law school course be divided 
into studies and exercises of the first year, of the sec- 
ond year, and of the third year. This recommenda- 
tion had no direct bearing, however, upon the time 
required to complete the course ; the mover of the reso- 
lution specifically stated that the course might be cov- 
ered in six months, “if there be found a young man 
sufficiently inspired.”* It was not until 1897 that the 
Association formally approved the lengthening of the 
course of instruction in law schools to three years.’ 
Three years later, the new Association of American 
Law Schools, by a rule effective in 1905, required its 
members to maintain a three-year course.’ 

Up to this point all schools had been treated alike. 
In 1908, however, the Bar Association approved the 
lengthening of the course of night schools to four 
years,® and the following year the law school asocia- 
tion made a corresponding change in its membership 
requirements.’® Subsequently, the Section on Legal 
Education of the American Bar Association reverted, 
in 1916, to a three-year course for all schools," while 
its Committee and Council on Legal Education, in 
1917 and 1918, continued to favor a minimum of three 
years for day schools, and of four years for schools 
in which a substantial part of the exercises were in 
the evening.** Meanwhile the law school association, 
in 1912, had declared its policy to be not to admit to 
membership thereafter any law school maintaining reg- 
ular law courses at night parallel to courses in the 
day,”* and in 1919 it resolved to admit no new school, 
except on the condition that neither it nor the univer- 
sity with which it was connected should conduct any 
professional law work at night.** In schools already 
members, such work might still be offered, but could 

2 Reports of the American Bar Association (1897), 33-34. 
sr 81 idem (1907), “Sixth” and “Seventh,” 589; 33 idem (1908), 
83 idem (1908), 918, 914, 
43 idem (1918), 72-78. 
4 idem (1881), “Resolution 1,” 28-30. 
20 idem (1897), 31-38. 


28 idem (1900), 571, 572. 
$1 idem (1907), “Eleventh” and “Twelfth,” 590; 33 idem (1908), 


coemn one 


17-28. 
10 84 idem (1909), 863, 865. 
11 41 idem (1916), “Rule XI,” 6538. 
12 42 Reports of the American Bar Association a 462, 4 


B 
American Bar Association Journal (1918), “Resolution 8 (8),” 423. 
18 Reports of the American Bar Association (1912), 964-965. 
14 Handbook of the Association of American Lew Schools ond 
Proceedings (1919), 90. 
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not be counted toward more than one-third of the re- 
quirements for the degree.*® 

Comparing the 1921 resolution of the American 
Bar Association, it will be seen that its policy in regard 
to night law schools is much less drastic than that re- 
cently adopted by the law school association. It is 
essentially a continuation of the policy promulgated 
by both organizations some dozen years ago, modified 
in two particulars. The two types of law work are 
now distinguished, not as “day” or “night,” but as 
studies to which students devote “substantially all of 
their working time,” or “only part of their working 
time.” And for the latter type, the duration of the 
studies, instead of being arbitrarily fixed at a minimum 
of four years, is to be “equivalent in the number of 
working hours” to a course of three years’ full-time 
e*udy. 

(c) An Adequate Library 


The only interest previously displayed by the 
American Bar Association in law school libraries was 
in 1895, when it recommended that Congress enact 
legislation providing for the distribution to law schools 
of government publications possessing educational 
value, notably Acts of Congress and the Opinions of 
the Attorney General.*® On the other hand, the Asso- 
ciation of American Law Schools adopted as one of 
its four original requirements of membership, in 1900, 
the rule that the school should “own, or have con- 
venient access to, during all regular library hours, a 
library containing the reports of the State in which 
the School is located and of the United States Supreme 
Court.”"*7 In 1912, this was changed to requirement 
that the school should “own a law library of not less 
than 5,000 volumes.”** The recent American Bar As- 
sociation resolution has avoided the difficulties inherent 
in a too precise definition of control and scope, by de- 
manding merely that the library be “available for the 
use of the students,” and that it be “adequate.” 


(d) Teachers Giving Their Entire Time to the 
School 


The slow development of the conception of law 
teaching as an independent profession is exhibited in 
the fact that the only previous encouragement of this 
idea, given by the American Bar Association, came in 
1892. The resolution then adopted expressed the opin- 
ion that there should be in every school at least one 
teacher devoting his life to the study and teaching of 
law as a science, “in order to prepare the students 
properly to understand and use the instruction given 
by teachers otherwise engaged in active practice.” To 
this end, the Association recommended “to the profes- 
sion, as a public duty and service, the endowment of 
chairs of elementary law and scientific jurisprudence 
in such schools.’”*® In 1916, the Association of Amer- 
ican Law Schools provided by a ‘ule, to take effect 
three years later, that the faculty should “consist of 
at least three instructors who devote substantially all 
of their time to the work of the school.”*° In 1921, the 
American Bar Association, in accordance with its gen- 
eral policy of not defining its requirements too pre- 
cisely, provided merely that the number of such teach- 


15 Ibid., 70-87. 

16 18 Reports of the American Bar Association (1895), 41-48. 

17 23 idem (1900), 572. 

18 87 idem (1912), 955, 957-960. 

19 15 Reports of the American Bar Association (1892), 9, 20. 

20 Handbook of the Association of American Lew Schools and Pro- 
ceedings (1916), 67-80. 


ers should be “sufficient to insure actual personal ac- 
quaintance and influence with the whole student body.” 


The first comment that may be ventured upon the 
above standards is that their total number is commend- 
ably small. A great number of standards have been 
suggested by various organizations as useful for dis- 
tinguishing good schools from bad, or “schools of the 
first class” from others, or schools of one type, dedi- 
cated primarily to one purpose, from schools of an- 
other type that serve primarily another social need. 
Thus at sundry times the American Bar Association 
has expressed itself more or less fully in regard to the 
following points: 

The requirement of examinations for promotion 
and for graduation.” 

The requirement of residential study.” 

The inclusion of certain subjects in the curri- 
culum.” 

The character of the textbooks used.** 

The establishment of postgraduate courses for 
young practitioners.*® 

The degrees conferred.** 

The conduct of schools for purposes of pecuniary 
profit.?* 

Similarly, the Association of American Law 
Schools has taken cognizance of the length of the 
academic year,”* the amount of classroom instruction 
required for the degree,” and a complete system of 
student records.*® In subsequent publications of the 
Carnegie Foundation it is proposed to pay some atten- 
tion to still other features of law school organization, 
such as the salaries and classroom hours of the teach- 
ing staff, the methods of fulfilling the degree require- 
ments, the rules in regard to special students, admis- 
sion with advanced standing, and re-examination in 
cases of failure, together with the broad and difficult 
question of the curriculum, both of the law school it- 
self and of the college. If attention were paid to every 
suggestion that has been advanced by local bar associa- 
tions or by Sections or Committees of the American 
Bar Association, this list of possible criteria, often of 
a highly technical nature, might be indefinitely ex- 
tended. Some of these proposed standards deserve 
careful formulation at some future time. Others may 
be regarded as needless, for the reason that they are 
already generally accepted, or embrace details of minor 
importance that may best be left to the authorities of 
the individual schools. Still others may be found, 
after dué consideration, to be bad, either in their pres- 
ent effect, or in their tendency to check a free develop- 
ment of legal education in the future. Finally, some 
criteria may be found to be intrinsically of the highest 
importance, but impossible to formulate and apply in 
a practical way. Those who are interested in the ad- 
vancement of legal education through formulation of 
standards must in their more candid moments concede 
that none of their activities bear very directly = 
the one all-important characteristic of a “good” law 


21 4 Reports of the American Bar Association (1881), “Resolution 
2,” 28-30. 15 idem (1892), 10, 20. 

22 81 idem (1907), “Eighth,” 589. 83 idem (1908), 17-19. 

23 16 idem (1892), 10-11, 20. 

24 15 idem (1892), 10, 20. 

25 15 idem (1892), 10-11, 20. 

26 21 idem (1898), 28-31. 
idem (1908), 17-19. 

27 15 idem (1892), 9, 20. en 6 . = name 

idem (1900), 572. 34 1909), 868-865. Handboo! 

Association of Americus Law Schools ond Proceedings (1919), 104. 

29 Ibid. ‘ 

80 Handbook (1919), 87-88. 


81 idem (1907), “Eighth,” 689. 88 
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school: namely, that it shall have good teachers. The 
justification for going into all these other subordinate 
matters is not that the presence of these characteristics 
ensures the worth of the school, All these characteristics 
may be present, and yet for lack of capable and con- 
scientious instruction the school may be very poor. 
The labor of formulating and enforcing objective 
standards is justified merely by the fact that the re- 
verse proposition is not true. If the standards are 
chosen wisely and with due reference to the different 
types of law schools that the community demands, then 
a school that does not comply with them may properly 
be regarded as defective. 

With so many possible standards clamoring for 
recognition, the American Bar Association has acted 
wisely in concentrating at present upon a few. These 
embrace in subsections (a) and (b) the important 
question of the amount of time that the student is ex- 
pected to devote to his education, including three ele- 
ments: the amount of preliminary education required 
for admission, the amount of time the student can rea- 
sonably be expected to devote to his studies while in 
the law school, and the duration of the law school 
course. To these are added the requirements of an 
adequate library and of a sufficient number of profes- 
sional teachers. When a sufficient number of schools 
are found by the Association to have met its require- 
ments in these respects, it will be opportune to con- 
sider the advisability of making changes in these, of 
adding new criteria for application to this group of 
schools, and of formulatng a different set of standards 
for schools of another type that demand a smaller ex- 
penditure of time on the part of their students. 

Another merit of these resolutions is the prudent 
generality of their phrasing. Such questions as what 
is a “college,” what is a “year,” what is “adequate” and 
“sufficient,” are very important ones that must be faced 
before the standards can be applied to particular law 
schools. These are technical questions, however, that 
can best be left to a committee to answer, rather than 
discussed at the general meeting of a bar association. 
The general purpose of the resolutions is sufficiently 
clear. Upon the new Council on Legal Education of 
the American Bar Association will now devolve the 
responsibility of expressing the official standards of 
the Association in more precise terms. In the per- 
formance of this difficult task it will doubtless on the 
one hand profit by the experience of the Association 
of American Law &chools, and avoid rules of such 
detailed rigidity that in practice exceptions have to be 
allowed ; and on the other hand it will not express the 
standards so vaguely, or so weakly, that it will be easy 
for schools to conform to the letter of the new require- 
ments while continuing to violate the spirit of the 
original resolutions. It was obviously the intention 
of the American Bar Association to promulgate stand- 
ards distinctly higher than those to which the gen- 
erality of law schools now conform. Already, how- 
ever, there exists a sufficient nucleus of schools that do 
conform to these standards. The Council, in the exer- 
cise of the interpretative function that has been wisely 
confided to it, will not permit these standards to be 
frittered away into requirements that mean little, sim- 
ply for the sake of enlisting the good will and support 
of a larger number of institutions. 

Finally, the individual standards erected are meri- 
torious, except possibly in one unimportant particular. 
Reference to the list of law schools printed on later 
pages will show that under present conditions the best 








place at which to draw the line between law schools 
that may be regarded as having high entrance require- 
ments, and those that have not, is to set the require- 
ment for the first group as the American Bar Associa- 
tion has set it, at two college years. The naming of 
this as a minimum requirement should not be inter- 
preted, and it is to be hoped will not be interpreted, as 
a tacit expression of judgment that two college years 
are as good as three. This is a matter, however, that 
may be considered later, when the time is ripe for en- 
couraging a general advance of standards beyond the 
present level. Meanwhile, the Association has acted 
courageously in requiring as much as this, and not 
countenancing the idea that the requirement of only a 
single college year can accomplish results of value. 
Similarly, the advocacy of a four-year course for full- 
time law schools is properly postponed until a larger 
number of influential schools realize the imperative 
necessity for this extension of their curriculum. Above 
all, the Association is to be congratulated upon having 
abandoned the superficial and indefensible distinction 
between “day” and “night” work, under which in- 
struction offered in the late afternoon to students en- 
gaged in self-supporting occupations is tacitly regarded 
as the equivalent of instruction offered to students who 
devote all their working hours to the study of the law. 
The enunciation of this distinction by the law school 
association has already operated as an inducement to 
schools to shift their classes from the evening to 
crowded afternoon hours—a change of very doubtful 
value, from the point of view of efficient instruction, 
and not clearly consistent with the animating principle 
of such schools, that of facilitating the study of the 
law for students of modest means. Instead, the Amer- 
ican Bar Association draws the line where it should 
be drawn; namely, between schools that demand the 
full working time of their students and schools that 
do not. This more accurate formulation of the dis- 
tinction that exists between the two types of law school 
that the American commonwealth demands should 
serve to prevent changes of school policy that represent 
not an honest attempt to think the problem of legal 
education through, but merely a formal compliance 
with influential opinion. 

The one respect in which these standards are open 
to criticism is their identification of part-time with full- 
time work, “if a longer course, equivalent in the num- 
ber of working hours” is taken by part-time students. 
This provision may be criticized on two grounds. In 
the first place, hastily read, it will be taken by many 
to mean that all that is necessary in order to make 
part-time instruction produce the same results as full- 
time instruction is to offer an identical number of 
hours of classroom work. For instance, part-time 
instruction occupying either six hours weekly during 
six academic years, or nine hours weekly during four 
academic years, may be taken as equivalent to full-time 
instruction occupying twelve hours weekly during 
three years. A moment’s reflection will show the fal- 
lacy of any such computation. It implies that the part- 
time student who spends his evenings in the classroom 
during a single academic year, and has left for prepara- 
tion of his lessons only such time as he can spare from 
his outside employment, devotes to the study of the 
law—in the two examples cited—respectively one-half 
and three-fourths of the time that is spent by a student 
of equal industry who has not only his evenings but 
also all his daytime hours available for classroom work 
and for preparation. Reference to the body of the 
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Report submitted by the drafters of this resolution 
will show that they were not guilty of this current 
fallacy, the effect of which is to encourage night law 
schools to schedule more classroom hours than they 
ought—inevitably reducing, pro tanto, the time avail- 
able to the student for preparation, while leaving un- 
changed the total amount of time he can devote to his 
studies. In the resolution, the expression “number 
of working hours” clearly denotes this total, which is 
determined, not by the school, but by the nature of the 
student’s outside occupation. 

Thus interpreted, however, it is not easy to see 
how the number of hours devoted to their studies by 
self-supporting students can be calculated with sufh- 
cient precision to determine what is the part-time 
equivalent of three years of full-time work. From 
the point of view of the Bulletin recently issued by the 
Carnegie Foundation, the amount of outside prepara- 
tion that part-time students can devote to their studies 
is relatively so small as to necessitate different methods 
of instruction from those that can be profitably em- 
ployed in full-time schools. Because of this difference 
in methods, different portions of the law and of legal 
training appropriately receive a different emphasis. 
The two types of law school serve distinct social pur- 
poses. They cannot and ought not to be regarded as 
potentially equivalent. If this position is sound, the 
explanation of this provision lies in the fact that the 
Association entertains the two following independent 
ideas: first, that the community needs both full-time 
and part-time law schools for the purpose of enabling 
all economic groups to be represented in the making 
and administration of the law ;** second, that the tra- 
ditional unity of the American legal profession must 
be preserved.*? These two ideas can be reconciled 
only by assuming that the natural tendency of diverse 
types of legal education to split asunder their products 
(the American legal profession) can be arrested by 
some method of making the one equivalent to the 
other. “It ought to be possible, therefore it is pos- 
sible,” seems to be the spirit underlying this idealistic 
assumption. 

This is a very minor criticism. If the Council 
vigorously interprets the minimum entrance require- 
ment, “two years of study in a college,” as meaning 
two years of study in a full-time college and a longer 
period of study in a part-time college, not many part- 
time law schools will seek to maintain American Bar 
Association standards, under any formula of equiva- 
lence. Not many will do so even if the Council, at the 
expense of logical consistency, should permit two years 
of study in any sort of college to suffice, not recogniz- 
ing that the amount of time the student devotes to his 
studies while in the institution is a factor in the value 
of college equally with that of law school training. 
The resolutions as they stand provide an excellent 
basis for a set of carefully phrased criteria by which 
American law schools may be recognized as belonging 
to a particular and highly valuable type. That the 
American Bar Association, after years of hesitation, 
due to the very recent development of these schools, 
should now so fearlessly have identified itself with 
this group, is an event that must bring great satisfac- 
tion to all who are genuinely interested in advancing 
the educational standards of the legal profession. It 
means that codperation has finally been secured be- 
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tween two strong groups of institutional forces that 
serve similar ends, the one among legal practitioners 
and the other among young men studying to be ad- 
mitted to practice. 


II.—Bar Association Rules 


The doctrine that graduates of these law schools, 
before being admitted to practice, should be required 
to pass a bar examination conducted by public author- 
ity** has been repeatedly affirmed by the American Bar 
Association,** and will provoke little dissent. Those 
law school faculties whose graduates are now admitted 
without passing such an examination will be willing 
to relinquish this privilege as soon as they are con- 
vinced, on the one hand, that the examination to which 
it is proposed to subject their graduates is of a sort 
that will not hinder the development of their schools, 
and on the other hand, that the rules under which 
products of other types of education secure admission 
are not so constructed that those of their own stu- 
dents who, through failure or impatience, do not com- 
plete the course can secure admission and equal stand- 
ing at the bar as readily as do their graduates. 

The further proposition now advanced, however, 
that none except graduates of these schools shall be 
admitted to the bar is a most radical one. If the term 
“bar” is intended to have the significance commonly 
attached to it in this country, and denotes the entire 
body of those already highly differentiated individuals 
who are privileged to practise law, the suggestion that 
admission should be restricted to graduates of a single 
type of law school—or, for that matter, that it should 
be restricted to graduates of any type of law school— 
embodies a principle that is not today exemplified in 
any American jurisdiction. It is entirely at variance 
with the views expressed in the Bulletin recently issued 
by the Carnegie Foundation. 

If, on the other hand, the term “bar” can be re- 
garded as designating an inner or upper branch of the 
legal profession as a whole, distinguished from the 
general body of practitioners by the circumstance, 
among others, that its members are organized in selec- 
tive bar associations, then this proposition—though it 
may still fairly be termed a radical one—is in line with 
the suggestions ventured in the Bulletin. The only 
divergence in this case would be that the members of 
the American Bar Association seem to be more san- 
guine than is the author of the Bulletin as to the pos- 
sibility of securing legal sanction in the near future 
for their special bar, and less appreciative of the extent 
to which they could meanwhile secure nearly the same 
practical results simply by applying their own stan- 
dards of legal education to the future membership of 
their own organization. 

Because of the uncertainty as to just what is in- 
tended by this portion of the resolutions, and because, 
whatever be the intention, its actual realization must 
necessarily be long delayed, a repetition of the views 
expressed in the Bulletin would not only be super- 
fluous at this point, but would distract attention from 
the first line of activity to which the Bar Association 
has committed itself. As already indicated, the ac- 
curate definition of the standards proposed for the 
law schools is a task of great difficulty and of great 
importance, both for its own sake and as a basis for 
whatever action in regard to bar admission rules the 
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Association may ultimately decide to take. Logically, 
this task of defining school standards is one that should 
be completed before the question of securing sanction 
for them in the bar admission rules can be intelligently 
approached. Furthermore, it is by no means necessary 
to change the bar admission rules in order to make it 
possible for law schools to comply with these stan- 
dards; for a considerable number of schools will be 
found already to possess the required characteristics, 
without any encouragement either from the bar ad- 
mission authorities or from the bar associations. The 
technical problem, accordingly, of defining this group 
of law schools is one that deserves the support of all 
who are genuinely interested in the advance of legal 
education ; when this is in a fair way of being solved, 
it will be time enough to consider what kind of sup- 
port can best be given to this group of schools, other 
than that already found in their special recognition 
by the American Bar Association. 

Meanwhile, for purpose of comparison with the 
American Bar Association project, a few other recent 
expressions of opinion as to what constitutes a good 
bar admission system may be summarized. The wide 
variety between these plans springs from the fact that 
while on the one hand—given good schools and col- 
leges of general education, good law schools for theo- 
retical training in the law, and good law offices for 
practical training—a combination of all three of these 
institutional elements would clearly yield an_ ideal 
preparation for admission to the practice of the law, 
on the other hand if the student should spend as much 
time in each of these institutions as is needed in order 
to enable him to derive the greatest benefit, he would 
be an old man before he had completed his prepara- 
tion. Under the theory of a unitary legal profession, 
there must be one minimum course of preparation for 
every Iawyer. This course must not only be of rea- 
sonable length in itself. It must also provide oppor- 
tunity for individual students to spend more than the 
minimum amount of time prescribed in some one of 
the three institutions, and still to enter practice at a 
reasonably early age. To this end, different reformers 
reduce or omit different elements in the process, ac- 
cording to the varying opinions they hold as to the 
relative importance of these elements, either in the 
abstract or in the light of existing conditions. Not- 
ably, those who appreciate most the value of general 
education oppose a final period of office study, on the 
ground that it has little practical value, and tends to 
prevent students from taking preliminary college years. 
Those who appreciate most the necessity for practical 
training have a natural interest in keeping the required 
minimum of preliminary education low. Full-time 
university law schools could easily occupy more than 
the now customary three years; if, because of their 
recognition of the value of preliminary education, they 
abnegate their claims to an extra year for themselves, 
this does not mean that they look with equanimity upon 
a requirement of an additional office year, which may 
have the effect of driving students into law schools 
with lower entrance requirements. Finally, the fact 
that law schools have only recently developed, and 
even now have not been established in some states or 
in all sections of other states, creates an argument in 
favor of preserving as an alternative to law school 
work the older avenue of admission through a law 
office; in this case the recognized inferiority of the 
law office to the law school, for most educational pur- 
poses, suggests that a longer period should be required 











of office than of law school students; those who ap- 
preciate the distinction between full-time and part- 
time law school work sometimes seek to mark it by a 
similar provision. 

With this clue, the reader may be interested to 
glance at the bewildering variety of attempts that have 
been made to solve an inherently insoluble problem; 
the creation of a single standardized system of bar 
admissions, that shall be equally applicable to those 
who can afford to devote much, and to those who can 
afford to devote relatively little, time to their training. 


I. The American Bar Association and Its Com- 
mittee on Legal Education 


The first expression of opinion by the American 
Bar Association in regard to the many problems in- 
volved in determining the location and defining the 
amount of study desirable for admission to the bar 
occurred in 1881, when it was resolved that “the time 
spent in any chartered and properly conducted law 
school ought to be counted in any state as equivalent 
to the same time spent in an attorney’s office in such 
state, in computing the period of study prescribed for 
applicants for admission to the Bar.”** This resolu- 
tion confirmed and helped to perpetuate the rule now 
existing in nearly all the states, under which any 
amount of time, small or large, spent in a law school, 
is regarded as an optional equivalent of the same 
amount of time spent in a law office, irrespective of the 
quality of the student’s work while in the law school. 

The problem of the duration or amount of the 
preparation was not faced until 1892, when a resolu- 
tion was adopted calling for at least two years of study 
before the student should present himself for exam- 
ination. Attempts to recommend a period of three 
years, either in general, or “in the older states having 
a more settled and comprehensive jurisprudence of 
their own,” were voted down.** In 1897, however, the 
Association “expressed the hope that as soon as prac- 
ticable” a rule requiring this amount of law study 
might be adopted in each state ;** and at the same 
time it recognized the desirability of a preliminary 
general education approximately at least equivalent to 
a high school course.** These two principles corre- 
spond with the now prevailing practice in this country. 

In 1908, the first steps were taken toward a further 
advance. As regards general education, the Associa- 
tion not only reiterated its resolution of 1897, in some- 
what stronger terms,*® but, in addition, it announced 
that it “entertained the opinion that the interests of the 
profession and of the state would be promoted if all 
candidates for admission to the Bar should be re- 
quired to have an education equivalent at least to two 
years of a college course.”*° Although in 1918 the 
Association, following the recommendation of its Sec- 
tion on Legal Education, still recommended, as a posi- 
tive requirement for admission, no more than a satis- 
faction of college entrance requirements,** we have 
already seen that this same year it advocated two col- 
lege years as a minimum entrance requirement for 
law schools of the first class. Its 1921 action is, there- 
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fore, directly in line with a policy enunciated thirteen 
years previously. 

As regards study pursued subsequent to the ob- 
taining of a general education, the Association recom- 
mended, in 1908, a period of three years for law school 
graduates, and of four years for others.** This recom- 
mendation should be read, however, in connection with 
the contemporary endorsement of a four-year course 
for night law schools; three years for graduates of day 
law schools, four years for students who were trained 
in offices, or in night law schools, or who took only a 
fragmentary or an unsuccessful course in a day law 
school, was at this time the policy of the Association. 
Since then, the American Bar Association as such has 
made no recommendation in regard to these matters 
until the current year. It should be noted, however, 
that its Committee on Legal Education recommended 
in 1912 that every candidate for admission should be 
a graduate of a law school requiring for its degree at 
least three years ;** and in 1916 and 1917 recommended 
that he should “have successfully completed the pre- 
scribed course of instruction and passed the examina- 
tions of a law school, approved by the board, which 
requires for the completion of its course not less than 
three years of resident attendance during the daytime, 
or not less than four years of resident attendance if a 
substantial part or all of the exercises of the school are 
in the evening.’’** 

It will be seen from the above summary of events 
that the American Bar Association and its Committee 
have pursued a fairly consistent policy of progressive 
advance, marked by a lack of sympathy with office 
work, and a recognition that some distinction must be 
drawn between school work pursued under full-time 
and under part-time conditions. 


2. The American Bar Association’s Section on 
Legal Education, the New York State Board 
of Law Examiners, and the New York 
State Bar Association 


Another group of reformers have started from 
the premise that, while office work in general is not so 
good as law school work, and that while a combina- 
tion of scraps of these two kinds of education is even 
worse, a certain amount of office work should be re- 
quired in order to give the student practical training. 
To this end, they have been willing to sacrifice the 
encouragement of general education which has been 
so marked a feature of the American Bar Association 
policy, and they have been slow to recognize any dis- 
tinction between full-time and part-time school study. 

This point of view was exemplified first in the 
proposition submitted by the Committee on Standard 
Rules of the American Bar Association's Section on 
Legal Education, in 1909, and reiteated in 1911 and 
1912, that applicants, after satisfying college entrance 
requirements, should be required to pursue one of two 
alternative courses: either to spend four years in a 
law office, or to spend three years in a law school, fol- 
lowed normally by a fourth year in an office; as a con- 
cession to the law schools, a proviso was also added 
that the applicant might spend his fourth year in a 
law school in postgraduate work, including procedure 
and practice.*® In 1914, however, the New York State 


42 81 Reports (1907), “Fourth,” 589; 33 idem (1908), 17-19. 

43 37 Reports of the American Bar Association (1912), 612. 

44 42 idem (1917), 452. 4 American Bar Association Journal 
(1918), “Resolution 3 (8),” 423. 

45 84 Reports of the American Bar Association (1909), “Propo- 
sitions 8. 10, 11.” 770-771. 37 idem (1912), “Propositions VIII, X, and 
XI,” 818, 816-817. 


Board of Law Examiners submitted to the Section a 
draft of proposed standard rules, which made it in- 
cumbent upon all applicants to spend three years in a 
law school, followed by a fourth year in an office.** 
Fully to appreciate the significance of this requirement, 
it should be noted that the New York bar admission 
system at that time conformed in general to the sys- 
tem prevailing in other states, in that applicants might 
prepare themselves either in a law school, or in an 
office, or partly in the one and partly in the other. But 
it possessed this special peculiarity, that applicants 
other than college graduates were already required to 
take an additional office year. The purpose of the 
board was at once to cut out the possible alternative 
of office study during the first three years, and to make 
the fourth office year obligatory upon college gradu- 
ates, equally with others. 

Under the influence of this proposal the Section, 
in 1916, dropped its Committee’s original alternative 
of a straight four years of office work, but recom- 
mended the balance of the proposed rule, in improved 
and strengthened form, including the final option be- 
tween a year of office or of postgraduate work. An 
effort was made to provide that the fourth year could 
be spent in a law school only in case an office clerkship 
could not be obtained, but this effort appears not to 
have been successful.‘7 With or without this pro- 
vision, the rule as drafted was believed to be against 
the interests of schools with high entrance require- 
ments, and thus ran counter to the already declared 
policy of the American Bar Association’s Committee 
on Legal Education, to which, under the old proce- 
dure, proposals originating in the Section had to be 
referred. The following year, accordingly, as we have 
seen, the Committee on Legal Education made an in- 
dependent recommendation, embodying its own point 
of view; and because of this division among its sub- 
ordinate organizations, the Association as a whole did 
nothing. 

In 1919, accordingly, the New York Board trans- 
ferred the scene of its activities to its own State Bar 
Association, and submitted a plan substantially the 
same as its original one; the principal modifications 
were that twelve weeks of study in a summer law 
school might be counted toward the final year of office 
study, and that, instead of a continuous year of office 
work subsequent to the law school course, six months 
of this clerkship might be served during law school 
vacations.** The final act in the drama was staged in 
January, 1921, when the State Bar Association adopted 
recommendations of its Committee, on Legal Educa- 
tion in making it incumbent upon all applicants (in- 
cluding college graduates) to spend three years in a 
law school and one year in a law office; this office 
year, however, to be, as under the existing New York 
rules, not necessarily continuous.*® There was also 
adopted a recommendation of the Committee, calling 
for a general educational requirement of “one year of 
college training, or its equivalent, such equivalent to 
be formulated by a majority of the deans of the law 
schools of the state, and upon approval by the Educa- 
tion Department, recommended to the Court of Ap- 
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peals,” with an amendment that the requirement should 
“take effect at such time as the Court of Appeals may 
-determine is advisable.”*® A further recommenda- 
tion of the Committee that a four-year course should 
not be required for day schools, but should be re- 
quired for evening schools, was tabled after vigorous 
discussion.™ 


3. The Association of the Bar of the City of 
New York 


Only five days after the adoption of the above 
resolutions, the New York City Bar Association, meet- 
ing in the same hall and making recommendations to 
the same state authorities, proposed the following quite 
different plan. The drafters of the resolutions took 
cognizance, for the first time, of the fact that the gen- 
eral education received by prospective lawyers is not 
a somewhat extraneous, even though highly desirable, 
feature of their preparation, but is really an essential 
and fundamental part of “legal education,” properly 
conceived. Their principal recommendation, accord- 
ingly, was that candidates for admission to the bar, 
after having received the Regents’ certificate (granted 
on the strength of a high school education or its equiv- 
alent) already prescribed, should spend not less than 
five years in “study” before admission to the bar ex- 
aminations. College graduates, having already spent 
several years in acquiring a liberal education, were 
to be admitted as under the existing rules, after spend- 
ing not less than three years either in a law school or in 
an office. Candidates not college graduates must spend 
at least three years either in a school or in an office, 
and at least one year in an office only. So far, this 
again was merely a reiteration of the present New 
York rules, except that a recently adopted amendment 
which exempts from the final office year a candidate 
with two years of college and four years of law school 
training, was apparently disapproved. In addition to 
these four years, however, the Association now pro- 
posed that the candidate should be required to spend 
still another year in “study” ; this additional year might 
be spent either in a college, or in a law school, or in 
an office.* 

The above widely varying proposals should give 
food for thought to those who undertake to frame an 
ideal set of bar examination rules, to which all appli- 
cants for admission to practice law shall be uniformly 
subjected. 


III.—Organization of Reform Activities 


An especially encouraging feature of these recent 
American Bar Association resolutions is the evidence 
they afford that this organization proposes now to put 
forth sustained effort, assisted by adequate organic 
machinery, for the purpose of giving practical effect to 
its recommendations. 


First, it has directed its Council on Legal 
Education to publish the names of those law 
schools which comply with its standards, and of 
those which do not, and to make such publica- 
tions available to intending law. students. 


This step was suggested by the procedure that 
the Council of the American Medical Association has 
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found to be so effective as a means of weeding out 
inferior medical schools. Under the glare of pitiless 
publicity thrown upon them by the Journal of the 
American Medical Association, such schools wither 
away and die. Until recently, the legal profession has 
possessed no periodical of corresponding position, in 
the two respects of substantive value and of wide cir- 
culation. The recently established AMERICAN Bar 
ASSOCIATION JOURNAL, however, gives great promise 
of satisfying a long felt need. If the fundamental dis- 
tinction between the medical and the legal professions 
is kept in mind, and law schools that do not comply 
with the Council’s standards are not compendiously 
stigmatized as “bad,” the annual publication in this 
journal of a classified list of law schools should be of 
tremendous assistance in enabling intending students 
intelligently to choose between the different avenues 
of preparation that are open to them. 


Secondly, the President and the Council of 
the Association are directed, in coéperation with 
state and local bar associations, to endeavor to 
secure legal sanction for these standards in the 
bar admission rules of the states. 


This also is a vigorous and a salutary step. It 
should be taken, even in the unlikely contingency that 
the bar admission policy of the American Bar Asso- 
ciation should ultimately prove to be one that ought 
not to be put into effect. If those who have given 
thought to the question are unable to agree as to how 
the state ought to go in the direction of positively 
restricting legal practice to graduates of high-entrance 
full-time law schools, it is far better that the issue 
should be pressed to a decision than that the very 
fundamentals of our American system of admission 
to legal practice should remain, as now, a subject of 
constant dispute. Courts and legislatures are the 
bodies to which that portion of the legal profession 
which is organized in bar associations must appeal. 
These who have faith in the institutions of popular 
self-government cannot doubt that in the long run, 
after whatever intermediate errors of detail, this mat- 
ter will be wisely decided. 


Finally, the American Bar Association has 
directed its Council to call a Conference on Legal 
Education, which shall include delegates of state 
and local bar associations, “for the purpose of 
uniting the bodies represented in an effort to create 
conditions favorable to the adoption of the prin- 
ciples above set forth.” 


The beginnings of the recent advance in medical 
education were also marked by a Conference, called 
by the Council on Medical Education. To this con- 
ference, representatives of medical schools and of 
state examining boards were invited. This was de- 
sirable, because the national, state, and local medical 
societies were already integrated into a single pro- 
fessional organization, already in harmonious relations 
with the better schools and boards. So long as the 
legal profession remains in its present disorganized 
condition, it is probably well that participation in its 
conferences should be limited to the various mutually 
independent bar associations. Unity of policy among 
these is the first desideratum in order that American 
lawyers of the highest type, organized in selective pro- 
fessional associations, may be able to plead their cause 
before the public with a single voice. 
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USES OF STOCK HAVING NO PAR VALUE 





Reasons Which Have Led to Adoption of This Method of Corporate Financing in Numerous 
States, With Opinions of Various Authorities on Subject 





By Ricuarp H. Hoiien and Ricwarp S. TuTHILL 
Of the Chicago, Illinois, Bar 


R. COOK, an eminent member of the New York 

City Bar, in the last number of this JouRNAL, 

has taken occasion to question, with more or 
less vigor, the utility of stock having no par value, and 
to criticise rather severely the kgislation of his state 
covering this class of corporate security. 

The fact that shares of stock having no par value 
are growing in public favor (if the recent adoption by 
numerous states of statutory provisions similar to that 
of the progenitor state be taken as a barometer of pub- 
lic estimate), seems to justify a short historical review 
of, and the reasons which have led to, the adoption of 
this means of corporate financing, and the assembling 
of the opinions of those whose views upon the subject 
are entitled to considerable respect. 

It should be borne in mind at the outset that since 
the conduct of business enterprises through the 
agency of a corporate form of organization has become 
a permanent and necessary instrumentality in the field 
of business and intlustrial activity, the service which 
stock having no par value may perform, in fairness, 
must be judged not only from the standpoint of the 
stockholder and the creditor, but also from the stand- 
point of the corporation, having due regard for its 
needs and necessities. 

The advocates of stock having no par value do not 
indulge in the chimera that such stock, within itself 
is a remedy for evils that arise in the flotation of stock 
issues; but they affirm that the privilege of issuing 
such securities, embodying as it does a true and correct 
conception of share capital, provides a foundation for 
legislation which may furnish both to investors and 
creditors a safe measure of protection.’ 

A share of capital stock represents merely the 
right on the part of the owner to participate in the 
net earnings of the corporation during corporate life, 
and to a proportionate interest in the assets upon disso- 
lution of the corporation, after the payment of claims 
of corporate creditors and payment to the holders of 
shares having priority, if any there be. These purposes 
are served by no par stock. The original theory under- 
lying shares of capital stock which have an expressed 
par value was that they, in the aggregate, represented 
contributions by investors which ‘onstituted the 
capital with which the corporation was enabled to con- 
duct its corporate enterprise—an invitation to credit- 
ors to extend credit to the corporation. Since exigen- 
cies are encountered from the beginning of business 
resulting either in appreciation or depreciation of the 
capital—it cannot be said that the sum total of the 
par value of shares of capital stock is a true index of 
corporate financial responsibility or of the integrity of 


1. “There is no intention here to deprecate the activities of those 
who have advocated the omission of the par value, for even though that 
in itself will not accomplish the ends expected of it, still it will make 
easier the introduction of other remedies. The device of shares without 
par value must necessarily be experimented with for some time to come, 
and out of the experimentation there may develop an effective method 
for correcting the abuses of the past and reflecting in current records 
the actual value of shares of stock.” IJgnatins on The Financing of 
Public Service Corporations, 83. 


the investment of the shareholders. Therefore, to give 
the share of stock an arbitrary par value which is not 
the true value, is useless and misleading. In conse- 
quence thereof, credit is often extended to a corpora- 
tion in reliance upon the arbitrary valuation of its 
stock and not upon the more substantial basis of its 
actual assets. 

The very fact that stock has no designated money 
value should at once cause a prospective investor to 
inquire whether by paying the price asked, he is get- 
ting the proper quid pro quo, and the most natural 
thing for him to do would be to inquire into the actual 
and real value of the corporate assets. On the other 
hand, the fact that the shares of stock are represented 
to be of a par value of $100 is likely, in the average run 
of cases, to cause a buyer to forego an investigation 
into the merits of the corporate scheme, and when of- 
fered the stock at 90 he assumes he is getting a bar- 
gain. It is the dollar sign which lulls him into a sense 
of security and self-satisfaction. 

From the standpoint of the corporation it cannot 
well be controverted that because of the inhibitions 
imposed by statute which prevent a corporation from 
selling its stock below par or at a discount, the promot- 
ers are led into creating a capitalization far in excess 
of the true value of the corporate assets, and to place 
a fictitious or excessive valuation on the property con- 
veyed, or on services rendered in the promotion of the 
corporation, thereby enabling promoters to issue addi- 
tional stock as a bonus to persons investing funds in 
the corporate enterprise. In many cases it would be 
necessary for the enterprise to begin its career by in- 
curring obligations in the form of bonds, notes or 
other evidences of indebtedness. A corporation in 
the enjoyment of an established business is very often 
met with the need of additional capital; it may be 
confronted with the embarrassment that its outstand- 
ing shares of par value stock have acquired a definite 
market value which marks the limit at which new 
stock of the same class as the old may be marketed. 
Obviously, the corporation cannot demand for the new 
stock more than the market price of the outstanding 
stock ; if that be below par no one would buy it, and 
the law will not permit it to sell a new issue at less 
than par. Under these circumstances the corporation 
is compelled to borrow money at high rates of interest 
when common prudence and good business manage- 
ment would forbid the assumption of further corpo- 
rate indebtedness.* 

Again, in consolidation and reorganization of 
corporations, difficulties and embarrassments have 
been met which might have been avoided if in the 
necessary adjustments in stock holdings and stock 
values, the stock dealt with had had no par value. The 
following appears in the Report of the Railroad Se- 
curities Commission, composed of Messrs. Hadley, 


2. Victor Morewetz on Shares Without Nominal or Por Value, 26 
Harv. Law Rev. 730. 
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Judson, Strauss, Fisher and Meyer, appointed by ex- 
President Taft: 

Where two roads have consolidated whose shares 
have different market values, it has been the custom to 
equalize the difference by the issue of extra shares of 
the consolidated company to the owners of the higher 
priced stocks. This practice has always tended to pro- 
duce increase of capital issues, and may readily cause 
the new stock to be issued for a consideration less than 
its par value. The only alternative was to scale down 
some of the old stocks; and this often involved serious 
difficulties, both of business policy and of law. By the 
simple expedient of omitting the dollar mark from the 
new shares, the number can be adjusted to the demands of 
financial convenience, without danger of misrepresenta- 
tion or suspicion of unfairness to anyone. 

In the case of reorganizations the advantage of shares 
without par value is even more obvious. It is here that 
the necessity and justice of getting money from_stock- 
holders is greatest. It is here that the impossibility of 
getting them to pay par for new shares is most conspicu- 
ous. We believe that in such cases the public interest 
would be subserved and the speedy rehabilitation of the 
roads promoted by requiring the conversion of the com- 
mon stock and encouraging the conversion of the pre- 
ferred stock into shares without par value; the certificates 
simply indicating the proportionate or preferential claims 
of the holders upon assets and upon such profits as might 
from time to time be earned. 

The report, of which the above is an excerpt, was 
submitted to Congress on December 8, 1911, with a 
letter of approval by President Taft. 

The above considerations moved prominent mem- 
bers of the Bar to advocate the removal of an arbitrary 
par value from shares of stock. As early as 1892,* the 
New York State Bar Association committed itself to 
the proposition that the indication of par value on cer- 
tificates of stock of corporations was a source, and an 
unnecessary source, of confusion and misapprehension 
in the public mind; that it also involved an invitation 
to evade the law in order to enable business enterprises, 
perfectly proper in purpose, to accomplish that proper 
purpose; and that it compelled corporation organizers 
to state an estimate of value which was difficult to 
reconcile with the inventories of the corporations, taken 
upon a commercial basis, rather than with reference 
to statutory statements. 


When this idea was first brought to the attention 
of the Association in 1892, little attention, it seems, 
was paid to it. It was brought up before the Indus- 
trial Commission of Congress in 1899 when it attracted 
more or less attention of economists throughout the 
country. It was brought up again in the Association in 
1908, and continuously from that time until the idea 
found expression in statutory form. 

As the history of the New York Act is related by 
Mr. Cook, one can easily be misled into believing that 
it met with opposition, and that this opposition was 
based upon the ground that the Act was wrong in 
principle. To quote Mr. Cook: 

This New York statute had a stormy time in its 
origin. It took twenty years to induce that state to wy 
the experiment. Finally, in 1909 the bill passed bot 
houses, but was vetoed by the Governor. In 1910 it passed 
the Assembly but failed in the Senate. In 1911 it passed 
in the Senate but failed in the House. In 1912 it got 
through. The writer has good reason to believe that the 
really first-class financial institutions in and about Wall 
street—and there are many of them—take little interest 
in stock without par value. 

The true situation is elucidated in a report of the 
Committee on Corporation Law of the New York 


8. Report of New York State Bar Association, 1892. See also, 
Report of New York State Bar Association, 1912, vol. 85, pp. 189-140. 

4. In 1896, in an address before the New Hampshire Bar Associa- 
tion, the late Edward M. Shepard forcibly elucidated the advantages 
embodied in the principle. 


State Bar Association for 1912 (vol. 35, pp. 132-3, 
135-6), where it appears that the bill passed both 
houses in 1909 but failed to receive the approval of 
Governor Hughes for the technical reasons set forth 
in a memorandum of the Governor dated May 29, 
1909. A new measure which obviated all objections 
was introduced in the Assembly March 11, 1910, and 
passed April 27, 1910, but through misunderstanding 
lost in the Senate by one vote on May 26, 1910. 

The Syracuse meeting of the Association in Janu- 
ary, 1911, again gave the measure its approval and the 
bill was introduced and passed by the Senate, but 
failed to be reached in the Assembly. 

In view of the foregoing, no inference can reason- 
ably be drawn that the measure met with opposition 
a the device of no par stock is unsound in prin- 
ciple. 

The chief sponsors of this measure were Francis 
Lynde Stetson, Victor Morawetz and Louis Marshall. 
Upon Mr. Stetson’s making his report as head of the 
special Committee on Corporate Law of the New York 
Bar Association in 1911, and recommending the pass- 
age of this law, Mr. Elihu Root, then President of the 
sn York Bar Association, expressed himself as fol- 
ows: 


I should be very glad if the Association will permit 
me, without leaving the chair, to make a confession of 
faith. I am warmly in favor of this proposed bill. I do 
not think there is any better rule to be applied to the 
affairs of life, to all the laws and practices which enter 
into government, than the rule of making them conform 
to the truth as we find it to be. If a law or a practice 
does not conform to the reality of things it is false, and 
it makes trouble, and you cannot prevent it making trouble. 
If conditions change so that laws or practices which at one 
time conformed to the affairs of life no longer conform 
to them, then the time has come to change the laws and 
practices. 

Application of that rule, simple, easy to apply, is the 
best solution of a large part of the questions that we 
discuss and discuss. I have been in the way of seeing the 
many misapprehensions that exist regarding the rights and 
duties of corporations in regard to their stock based upon 
the fact that its par value is fixed upon the stock, and 
that a different value is fixed in the market. The people 
of the country, a large part of them, are continually 
going wrong in their ideas about the rights and wrongs 


5. It is interesting to note, however, that in the October, 1920, 
Bulletin of the Investment Bankers Association, fairly representative of 
the leading financial institutions of this country, the following appears: 

“The principle of the non-par value stock is now better under- 
stood and the use of such shares is increasing, and growing in public 
favor. It is illogical that a share of stock should be used both as a 
measure of value and as an evidence of title. The value constantly 
changes. There is no theory on which all shares of all companies 
can he made to sell at $100, or any other so-called par value; and if 
sold at par the shares may appreciate or depreciate in value, and the 
next issue by the same corporation may have to be sold at a higher or 
lower rate. On the other hand, the share as an evidence of title 
always represents an undivided interest in property. Non-par value 
shares seem best to meet the requirements for which shares of stock 
were invented. The laws requiring shares of stock to have a fixed par 
value and in many states to be sold at not less than par value have been 
responsible very largely for the so-called overcapitalization of indus- 
tries and petutng of corporate securities. The stocks have been used 
as an evidence of ownership and a basis for the distribution of earn- 
ings. 
exactly; they could be sold for what they are worth without subterfuge 
or evasion. Their use in public utilities capitalization is to be en- 
couraged and would simplify some of their problems, and it is believed 
encourage the investment in utility uities which is so necessary.”— 
Reprinted in the Corporation Journal, Jan., 1921, p. 307. 

6. This statement finds conspicuous support in the memorandum 
of Governor Hughes referred to in the report. Mr. Hughes said: 

_“This bill represents an important departure with regard to the 
capitalization of corporations, which has received the approval of public- 
spirited students of corporate problems. But if such a measure en- 
acted, its administrative features and its relations to the general statutes 
of the state, such as those providing for taxation, should be worked out 
in an entirely practicable way and leave no question of its results. This 
bill is technically defective by reason of an inaccurate reference, with 
regard to the imposition of the stock transfer tax, and it is also opposed 
by the State Comptroller, because in his judgment it would not be ad- 
justed in a suitable way to the present plan of annual franchise 
assessment. 

“It has been suggested that the bill might be enacted into law and 

bseq 1 ded to remove the ground of these objections. 
But it seems to me that the better course is to perfect the plan, and to 
provide for such adjustments as may be necessary, before it is approved.” 


If they had no per value they would perform this function 
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of the business which is conducted by corporations be- 
cause of this false representation, a representation that is 
necessarily false as to the value of corporate assets, and 
I think the adoption of this plan of permitting corpora- 
tions to refrain from making any representation at all 
about what their assets are worth affords a means of 
avoiding really very serious faults and very serious mis- 
understandings. I see no practical obstacles to pu:ting 
the plan into effect, and I think it certainly is good sense 
and good morals. 

Prior to this time, on July 21, 1908, in the Matter 
of the New York Central & Hudson River Railroad 
Company for leave to acquire certain stocks, the Pub- 
lic Service Commission in the Second District, 
through its Chairman, Mr. Stephens, rendered an opin- 
ion discussing and presenting the advantages of such a 
measure for the general application, especially with 
reference to railroad companies.’ 

The principle received approval in the Railroad 
Securities Commission’s report above referred to. The 
Commission expressed itself as follows: 

We do not believe that the retention of the hundred 
dollar mark, or any other dollar mark, upon the face of 
the share of stock is of essential importance. We are 
ready to recommend that the law should encourage the 
creation of companies whose shares have no par value, 
and permit existing companies to change their stock into 
shares without par value whenever their convenience re- 
quires it. After such conversion any new shares could 
be sold at such price as was deemed desirable by the 
board of directors, with the requirement of publicity as 
to the proceeds of the sale of such shares and as to the 
disposition thereof; giving to the old shareholders, 
except in some cases of reorganization or consolidation, 
prior rights to subscribe pro rata, if they so desire, in 
proportion to the amount of their holdings. 

As between the two alternatives of permitting the issue 
of stock below par, or authorizing the creation of shares 
without par value, the latter seems to this Commission the 
preferable one. It is true that it will be less easy to 
introduce than the other, because it is less in accord with 
existing business habits and usages; but it has the 
cardinal merit of accuracy. It makes no claims that the 
share thus issued is anything more than a participation 
certificate. 

The objections to the creation of shares without par 
value are two in number: First, that their issue will per- 
mit inflation, by making it easy to create an excessive 
number of shares; and second, that it will produce a 
division of roads into two classes, those whose shares 
have a par value and those whose shares have not. The 
second of these objections does not appear to be a very 
serious one. There are listed on the stock exchange 
today, side by side with one another, shares of the par 
value of one hundred dollars, shares of the par value of 
fifty dollars, shares with very much smaller par value, 
and a few like the Great Northern Ore Certificates, with 
no par value at all. The share sells in each case simply 
for what the public supposes it to be worth as a share. 
The danger of inflation deserves more serious considera- 
tion. We believe, however, that it is more apparent than 
real, because shareholders will be jealous of permitting 
other shareholders to acquire shares in the association 
except at full market value, and will not permit the issue 
of such shares to themselves at prices .» low as seriously 
to impair the market or other value of their holdings. 
Shares either with or without par value, and whether 

. sold at par or above par or below it, should, except in 


f excessive issues of capital stock of cor- 
porations serving the public arises from the fact that stock of a given 
face value has not behind it property equal in actual value to the face 
value of the stock. The result is that the owners of the stock naturally 
assume the value of the corporate assets to be at least equal to the face 
value of the stock, demand an adequate return upon the same, and in 
the effort to secure such return both demand excessive prices for services 
rendered and unduly impair and cheapen the service. 

“It may well be considered a matter worthy of grave reflection 
whether in the case of at least all corporations hereafter organized a 
certificate of stock should have no par value, but should state only 
that the owner is entitled to a named proportional interest in the 
corporation. Every prospective purchaser would then be required to 
get a notion of the value of the property from a source other than the 
sums named on the certificate. he owner could not expect or demand 
returns upon a fictitious basis. The real would supersede the unreal 
in most investigations as to corporate values.” N. ¥Y. C. & H. R. Co. 
and R. & E. Rapid Ry. Co.. 1 P. S. C. Rep. (2d Dist. N. Y.) 294. 


7. “The harmfulness 


cases of consolidation and reorganization, be offered in 
the first instance to existing shareholders pro rata, 


The Commission then said that “the issue of stock 
without par offers special facilities for consolidation 
and reorganization.” Its argument in support of this 
proposition has been previously quoted. The Commis- 
sion concluded : 


All of these considerations seem to apply with equal 
force to the securities of railroads under state incorpora- 
tions, and we believe the laws of the several states could 
with advantage be modified so as to provide for the issu- 
ance of stock without par value.* 

Mr. Victor Morawetz, as well qualified as any au- 
thority upon the subject, in an article in the Harvard 
Law Review, vol. 26, at page 731, says: 

The policy of the New York statute is sound. It 
recognizes that shares in a corporation represent only 
aliquot interests in its capital, whatever that may be, and 
that their nominal or par value is no indication of their 
actual value or of the actual capital of the corporation. It 
requires the amount of the actual capital of the corpora- 
tion formed under the law to be stated in the certificate 
of incorporation, and imposes a severe penalty upon the 
directors in case of the creation of indebtedness before 
receiving the prescribed capital. Thus it furnishes to 
creditors and to the public omy a measure of pro- 
tection greater than that furnished by the generally pre- 
vailing corporation laws. At the same time it is in 
furtherance of sound business methods by enabling cor- 
porations to raise money by selling shares at their actual 
value instead of by borrowing or otherwise increasing 
their indebtedness.” 

So that the views expressed by Mr. Cook are at 
variance, apparently, with the opinions of other legal 
writers and lawyers of distinction. 

As he trenchantly puts it: 

The whole theory of stock without par value is 
“Let the buyer beware,” and “Let the creditor beware” 
but caveat emptor—no implied warranty of quality— ap- 

lies only when the goods are available for inspection. 
Setter the old law, “Let the promoter beware.” 

“Caveat emptor,” in the sense used by Mr. Cook, 
applies with equal force to stock of par value. In the 
case of no par value stock, no representations are 
made other than that the stockholder is purchasing a 
fractional interest in the invested capital of the com- 
pany ; while in the case of par value stock a purchaser 
is led to believe that each share has the value specified 
on the certificate. 

Legislatures in nearly all of the states have 
adopted so-called “Blue-Sky” laws, the purpose of 
which is to safeguard investors in corporate securities. 
Under these acts the price at which stock may be of- 
fered for sale is invariably fixed by public officials 
designated to enforce the legislation. These laws 
necessarily eliminate the objections stated by Mr. Cook, 
for they require the filing of detailed statements of the 
assets and liabilities of corporations desiring to offer 
securities and rigidly prevent the perpetration of fraud 
upon the public. 

The tenor of Mr. Cook’s entire article is that there 
is something inherently fraudulent in stock which 
bears no denominational value. It may be of interest 


8. See Report of Committee on Corporation Law of New York 
State Bar Association for 1912 (vol. 85 pp. 136-8). 

9. A well-known commentator on the New York statute states that 
while the method is a “radical innovation,” it “is in accord with the 
views advocated by profound thinkers respecting a remedy arising from 
the evil of overcapitalization. The harmful results flowing from ex- 
cessive issues of capital stock bearing the dollar mark and thereby 
importing to the ordinary lay mind that the equivalent in actual prop- 
erty is thus represented, has been at all times apparent to rsons 
familiar with the methods adopted for the flotation of capital stock 
issues by promoters, unscrupulous directors and stock market manipula- 
tors. The minds of investors have been diverted from the actual fact 
that an ordinary share of stock of a corporation is neither more nor 
less than a certain proportionate part, according to the number of shares 
of the holder’s interest in the corporate property over and above all 
claims of creditors and of holders of preferred stock.” White on Cor- 
porations (8th Ed.) pp. 371-2. 
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at this point to call attention to a Missouri case, State 
v. Sullivan (221 S. W. 728). In this case the domesti- 
cation of a foreign corporation in Missouri was re- 
sisted on the ground that it was against the public 
policy of the state to permit corporations having as 
part of their capital issues stock without par value to 
enjoy the privilege of transacting business within the 
state. The court held that there is nothing inherently 
fraudulent or contra bonos mores in stock without par 
value or in corporations organized with it and ordered 
the Secretary of State to issue a license to do business 
in Missouri. 

The writers do not pretend to say that the New 
York Statute is wholly perfect, but it is obvious that 
much of what Mr. Cook says with reference to the 
New York act is wholly beside the point and has noth- 
ing to do with the fundamental question as to whether 
stock without par value is an improvement upon stock 
having a par value, and even though it be conceded 
that the New York Statute does contain defects, non 
constat stock without par value is vicious.’® 

In Virginia the corporation laws provide for the 
issuance of par value shares for any consideration, 
provided that the amount of this consideration is re- 
ported to the Corporation Commission of that State, 
and there is nothing to prevent a promoter from fully 
paying up the capital stock with a nominal consider- 
ation and thereafter selling the same to the public at 
$100 per share, that being the par value thereof." 
The above statements are made not as a justification 
for statutes which permit such procedure, but as em- 
phasizing the fact that many a the criticisms which 
Mr. Cook directs at stock without a par value apply 
with equal, if not with greater, force to par value 
stocks. 

In State v. Sullivan, supra, at page 737, the court 
discussing no par value stock says: 

It is to be premised that the shareholders will be liable 
to the company’s creditors, in the event of its insolvency, 
for any difference between such fixed value of their shares 
and the amount they have paid on them, just as they 
would be if the shares had a par value. 

With respect to the creditors, is it not self-evident 
that the question whether the corporation to which 
they extend credit has stock with or without par value, 
is of small significance since the creditor is solely con- 
cerned with the financial integrity of the corporation, 
the personnel of its organization, the present and future 
prospects of its business, and the value of its present 
—" As was said in State v. Sullivan, supra, page 


In every case a person dealing with such a company 
(a company having stock without a par value) could ascer- 
tain the amount of actual assets before giving credit, as 
readily as if the stock had a nominal value, for the value 
of the assets, not the par value of the stock, is the 
essential fact.” 


The statutes of New York, Illinois and other 
states permitting the issuance of no par value stock, 


10 The General Corporation Act of Illinois, sec. 82: “Subject to 
the provisions of this section, the corporation may issue and sell its 
shares of stock having no par value from time to time for such con- 
sideration, not less than five nor more thar one hundred dollars per 
share, as may be prescribed in the certificate of incorporation or as 
from time to time may be fixed by the board of directors pursuant to 
authority conferred in such certificate. The consideration received for 
such shares shall be truthfully stated in all papers required to be filed 
in the office of the Secretary of State and in case such shares are issued 
for property the appraised value of such property shall be given.” 

11. The Illinois Act requires a description of the nature and value 
of the property taken in exchange for capital stock. In Illinois stock- 
holders must make up deficiency where capital stock is paid for with 
roperty at an overvaluation even where there is no question of the good 
aith or honesty of the parties. Dee Company v. Proviso Coal Co., 
290 Ill. 252. 




































provide for a statement in the certificate of incorpora- 
tion of the amount of capital that the corporation will 
employ in carrying on its business. This capital is 
the so-called “trust fund” for the benefit of the credit- 
ors which cannot be encroached upon for the payment 
of dividends either where there is par value stock or 
where there is no par value stock. The corporation 
must have accumulated a surplus or net earnings in 
either case. A creditor is, therefore, protected and he 
can at any time determine, before giving credit, the 
funds which the corporation carries in its capital ac- 
count for his protection. In the event dividends are 
declared out of the capital, the provisions of most states 
are that the board of directors shall be held liable. 


Mr. Cook concludes his article by recommending 
two things. In the event stock without par value is to 
remain as an instrumentality of corporate financing, he 
suggests that (1) the exemption of stockholders from 
personal liability to corporate creditors should be with- 
drawn in order that the creditors should have proper 
protection ; and that (2) for the benefit of purchasers, 
a public registry should be required of all contracts for 
the issuance of such stock, etc. 

With respect to the last suggestion: There is no 
reason why a distinction should be drawn between 
stock with a par value and stock without a par value. 
Any recommendation which, if carried out would tend 
to prevent fraud and deception, should receive ap- 
proval but do not Mr. Cook’s suggestions find a proper 
place in the Blue Sky laws enacted in the several 
states? 

As to the first proposition—that the price of the 
privilege of issuing stock without par value should 
be unlimited liability on the part of the stockholders 
for debts of the corporation: This suggestion aims at 
the destruction of the most important reason for the 
existence of a corporate form of organization as an 
agency for carrying on business. It is equally ap- 
plicable to both forms of stock. What sound reason 
can possibly exist for placing an unlimited liability on 
stockholders holding stock of no par value while stock- 
holders who hold stock with a par value still enjoy 
the privilege of limited liability ? 

The writers do not pretend to say that the issuance 
of stock without par value will prove a panacea for the 
evils which exist and have existed in the past with re- 
spect to capital issues. So long as the struggle for 
wealth, power and commercial supremacy persists, it is 
too much to hope that mere legislative fiat can ef- 
fectually prevent chicanery, deception and fraud; and 
so with respect to the two classes of stock under dis- 
cussion, no human ingenuity, by any device, success- 
fully can prevent exploitation by unscrupulous pro- 
moters of unworthy and unmeritorious enterprises, but 
the writers are inclined to believe that legislation 
which permits the issuance of stock having no par 
value is a step forward in the direction of business 
morality and business honesty, if for no other reason 
than that it promotes the expression of the truth. 





12. “The problem of determining the solvency and bona fide cap- 
italization of the plaintiff presents no unusual difficulty. The fact that 
the shares of stock have no nominal par value is of little consequence. 
Any prudent charter board, in determining whether a foreign corpora- 
tion is worthy of admission to do business in Kansas, would attach 
little importance to the nominal value of its shares of stock even if 
they have a nominal value. As in all other cases, the charter board 
should concern itself earnestly to ascertain the genuine capital—those 
assets permanently devoted to the corporate business as a basis for its 
business credit, and upon which its aes of profits is rationally founded.” 
North American Petroleum Co. v. Hopkins, 181 Pac, 625, 627 (Kans. 
1919). 
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THE TEXAS COMPANY’S AMPARO CASE 





Consideration of Extent to Which Recent Decision of the Supreme Court of Mexico May 
Affect Program for Nationalizing Oil Deposits in That Republic 





By Epwarp SCHUSTER 
Of the New York City Bar 


NDER this caption the Editors of the AMERICAN 
U Bar AssociIATION JOURNAL have stated in the 

October, 1921, number (p. 503), that the Federal 
Supreme Court of Mexico in its decision, filed in the 
“amparo” suit brought by the Texas Company, has 
ruled that “there is nothing in the letter or the spirit 
of Constitutional Article 27 which indicates that it was 
intended to affect rights in the petroleum subsoil ac- 
quired before May 1, 1917, the date when the new Con- 
stitution became effective’; and the Editors have fur- 
ther expressed their opinion that “this seems to pave 
the way for the settlement of most difficult questions 
that have arisen between Mexico and the United 
States.” 

The comments in the Mexican press and in a con- 
siderable portion of the American press tend to support 
the editorial remarks in the JouRNAL. Unfortunately, 
however, a careful consideration of the text of the 
decision in the light of Mexican legislation and prac- 
tice, raises serious doubts as to the accuracy of these 
views and makes for the conclusion that the controver- 
sies raised over the “nationalization” of the petroleum 
in the subsoil of Mexican territory still largely remain 
to be adjusted. 

The present writer shares with most members of 
the American bar their friendly disposition towards 
the Mexican people and their cordial hope that the 
diplomatic questions still pending—among which the 
petroleum controversy is not even the most serious— 
may be promptly adjusted. He has also a special in- 
terest growing out of his professional activities and 
his acquaintance with and regard for the Mexicans. 
But it would be a mistaken benevolence to deduce from 
the decision in the Texas Company “amparo” conse- 
quences which it does not support and effects which 
it does not produce. 

In this paper the writer, therefore, proposes to 
place the decision in the Texas Company case in its 
proper Mexican setting and in its influence on the 
amelioration of the international relations of the Mex- 
ican government. 

a 


At the outset it should be borne in mind that a 
decision of the Mexican Supreme Court does not make 
case-law, as does a judgment of the American Court. 
It is expressly provided by the “Amparo” Law of 
October 20, 1919: 

Article 148. The decisions of the Supreme Court of 
Justice, voted by majority of seven or more of its mem- 
bers, constitute jurisprudence, whenever what is decided 
is found in five decisions not interrupted by another to 
the contrary. : 

Article 149. The jurisprudence of the Court in am- 
paro suits and in those which arise over application of 
Federal laws or treaties made with the foreign powers, 
is binding upon the Circuit Magistrates, District Judges 
and Tribunals of the States, Federal District and Terri- 
tories. 

The said Supreme Court shall respect its own de- 
cisions. Nevertheless, it may reverse the jurisprudence 


established; but always expressing, in this case, the rea- 


sons for deciding thus. _ These reasons must refer to 
those which were taken into account in establishing the 
jurisprudence which is reversed. 


These provisions of the “Amparo” Law substan- 
tially reproduced the correlative provisions of the Fed- 
eral Code of Civil Procedure of December 26, 1908, 
which the “Amparo” Law superseded. The drafts- 
men of the Code of Civil Procedure had attempted, in 
providing that an uninterrupted series of five decisions 
of the Supreme Court on a given point should establish 
“jurisprudence,” to secure some measures of continuity 
and certainty in the precedents of that tribunal and to 
put an end to the contradiction and confusion which 
had previously existed. Witness the remarks of the 
draftsmen (Exposicién de Motivos [1909], pp. 53-54) : 


The law is a science which is based upon reason, and, 
in consequence, reason will be the principal basis of the 
law. Whence the necessity that the jurisprudence be ren- 
dered uniform and obey determinate rules; otherwise, its 
existence and authority is impossible, as is now the case, 
wherein for each judgment which we find to establish a 
right, we meet another to destroy it. Accordingly, it is 
urgent to render uniform the jurisprudence in some 
manner. .. . 

Jurisprudence, as the word itself indicates, cannot be 
supported, as its sole basis, upon an isolated decision, but 
its essence is that it reveals the customary manner of 
understanding the law, and this only will be demonstrated 
by concourse of various decisions. 

Moreover, it cannot be denied that many times reason 
falls on the side of a minority. It is not possible to fix 
the importance of such minority, from the moment that 
it may happen that one magistrate may more closely ap- 
proach what is just than the fourteen remaining; but the 
circumstance that a decision, in addition to being re- 
peated five times in a determinate sense, is given by ab- 
solute majority of the members who compose a tribunal, 
will always be an earnest of correctness and a presump- 
tion, in favor of the majority. 

The jurisprudence [of the Supreme Court] should 
be hirdine on the inferior judges. ... 

The same thing should not be said in the case of the 
Court itself, because the jurisprudence, whether doctrinal 
or emanating from judicial decisions, must always be 
founded in the authority which reason lends, and as rea- 
son is by its nature progressive, the jurisprudence must 
also be so by extension. 

To constrain the Court, to oblige it in any absolute 
manner to follow the precedents of its decisions, would 
be equivalent to imposing a dogma upon it, after the 
manner of those which sustain religions; it would be to 
establish, as do these, absolute truths, and to give to the 
jurisprudence, although it should prove erroneous, an 
immutability which neither the laws nor any institution 
can have. 


This extended quotation we believe to be justi- 
fied, in that it provides from an official Mexican source, 
corroboration of the fact that even towards the close 
of the administration of General Diaz—when the Mex- 
ican Supreme Court enjoyed a relative independence 
and had functioned with regularity over a long period 
—no decision of that highest Mexican tribunal could 
definitely settle a rule of law, beyond the reach of sub- 
sequent reversal.’ 

During the unsettled period which has elapsed 





Sr. Emilio Rabasa, one of the leading Mexican authoritieson 
constitutional law whom we shall have to quote again, cor- 
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since the fall of the Diaz government, the jurispru- 
dence of the Supreme Court has not acquired any 
greater stability; and the decisions of the Court have 
frequently been contradictory. As a very recent ex- 
ample, the decision of the Supreme Court announced 
in the “amparo” of the Compafiia “El Aguila” may be 
cited (El Excelsior of Mexico City, Oct. 20, 1921). 
In this case a majority of the Court has declared un- 
constitutional an act of the Legislature of the State 
of Vera Cruz, passed in 1918, which repealed a State 
law of 1912 whereby the Legislature had approved a 
contract made by the State Governor with the Eagle 
Oil Company for the payment of certain annual sums 
in lieu of all State taxes. In a previous “amparo”’ 
brought by the same company to attack the constitu- 
tionality of the same State law of 1918, the Supreme 
Court, in its decision of December 2, 1918, had held 
the State law to be constitutional. In commenting 
upon this reversal, Sr. Salvador Mendoza—an apolog- 
ist of the petroleum policy of the Mexican government, 
whom we shall have occasion to quote hereinafter— 
wrote: 

A single decision of the Supreme Court cannot make 
jurisprudence. And even in the supposition that it [the 
decision of December 2, 1918] should imply a contradic- 
tion with the bases of the judgment which is to be given 
today, this inconsistency, if it should exist, is unani- 
mously consecrated by the votes of the magistrates who 
up to this moment have voted. . . (El Universal ot 
Mexico City, Oct. 18, 1921.) 

In short, notwithstanding the reform enacted in 
1909 by the Federal Code of Civil Procedure and re- 
enacted in the “Amparo” Law of 1918, the situation in 
respect of the principle of stare decisis has not im- 
proved. What that situation is may be gathered from 
the remarks of Sr. Rabasa in his work on the action 
of “amparo,” entitled El Juicio Constitucional [1919]. 
He said (p. 108): 

The authority of a precedent for us is in the respect 
proportionate to the wisdom of the tribunal which handed 
it down, to the force of the reasoning on which it is based 
and to the name of the magistrates who formed it, and 
is no obstacle to the combat thereof at the bar or to its 
contradiction in the courts. For the Anglo-Saxons, the 
force of a precedent is so near to that of the law, that it 
would be deemed senseless to combat the precedent, as 
if it were a question of deviating from the law itself in 
the special case of a judicial controversy. 

Again in discussing the construction placed by the 
Supreme Court on Article 14 of the Mexican constitu- 
tion—a construction which, notwithstanding the effort 
of Chief Justice Vallarta in the eighties to restrict the 
remedy of “amparo” strictly to cases involving viola- 
tions of the Constitution, has resulted in making the 
Court practically the appellate tribunal of last resort 
in all civil causes pending before all the State courts— 
Sr. Rabasa wrote (op. cit., pp. 222-223), italics ours: 

... The Federal judges who succeeded Vallarta dis- 
dained the effort of that Chief Justice, in any case good 
and noble; a few years after his resignation the Court 
went back to sustaining its jurisdiction to revise all the 
judgments of all the tribunals of the Republic upon all 


roborates our text in a striking passage in his recent book, El Juicio 
Constitucional pp. 280-281: “There cannot exist more bases on which 
to establish jurisprudence than the respectability of the tribunal which 
proposes it and its constancy in maintaining’it. . . Nevertheless in 
evidence of this fact, the Federal Code, the heir of all the evil which 
it found in the laws which preceded it, contains a section dedicated to 
forming jurisprudence; which in sum total is as extravagant as to 
attempt to establish a ‘common law’ by statutes. Five successive and 
uniform judgments of the Supreme Court make jurisprudence; ‘Oe 
the Court must also respect them, save when it has a motive to pass 
over them; but in this case it must express the reasons for the depar- 
ture. . . . This is the artifice of the law putting a valuation upon 
the respectability of the decisions in order to establish as customary, 
what is spontaneous, what springs from nature itself. It is something 
like an industrial process for adulterating old wine with that of the last 
crop and for giving to the public a fraudulent and injurious product.’ 


matters, and this practice perhaps was imposed by neces- 
sity in the spirit of the new magistrates who continued 
to renovate the personnel of the Courts. This is, per- 
haps, the only precedent which has prospered until it has 
the force of law, among all the precedents of the 
CHIE: és. 

Nor does the foregoing give the whole picture in 
respect of the “jurisprudence” established in ‘‘amparo” 
suits. It is further provided in Article 2 of the “Am- 
paro” Law of 1919, which merely repeats the provi- 
sions of Section I, of Constitutional Article 107: 

Article 2. The amparo suit shall be substantiated 

observing the forms and procedure which this law de- 
termines, and the judgment pronounced therein shall deal 
only with private individuals, limiting itself to protecting 
them, in the special case to which the complaint refers, 
without making any general declaration with respect to 
the law or act which should give rise to it. 

With such a limitation upon the judges of the 

Supreme Court, it proves in practice almost impossible 
for the Mexican Supreme Court to establish even a 
jurisprudence” of the narrow nature permitted by 
Articles 148 and 149 of the “Amparo” Law. To the 
extent that the facts of each “amparo” alleged and 
proved vary from those established in later amparos, 
there is little hope that a certain and stable case-law 
will ever be accumulated. 


II. 


_ Before we analyze and discuss what was actually 
decided by the Supreme Court in the Texas Company 
amparo,” we should refer briefly to the legal status 
of the petroleum subsoil of Mexico prior to May 1, 
1917, when the present Federal Constitution became 
operative. The previous Constitution of 1857 was en- 
tirely silent as to minerals in general and coal and pe- 
troleum in particular. In the absence of a provision 
in the Federal Constitution, the Mining Ordinances 
issued in 1783 for Mexico by the Spanish Crown were 
deemed to continue in force, save as modified after 
independence by the legislatures of the several Mex- 
ican States which, in harmony with the American con- 
stitutional theory of reserved powers, had the power 
to legislate on mining, and to a limited degree did, in 
fact, so legislate. But in 1883, Article 72, Section X, 
of the Federal Constitution, was amended to confer 
upon the Federal Congress the exclusive power to 
issue a mining code obligatory in the entire Republic. 
The Congress conferred authority upon the President 
to issue such a code; and in pursuance of this author- 
ity President Gonzalez promulgated the Mining Code 
of November 22, 1884. 

Whatever may have been the status of the coal 
and petroleum in the subsoil prior to this date—and it 
was disputed among Mexican lawyers, whether the pe- 
troleum was reserved to the Nation on the regalian 
theory which prevailed as to the metals, or belonged 
through accession to the surface owners—Article 10 
of the new Mining Code expressly stated that the coal 
and petroleum deposits were the exclusive property of 
the owners of the soil. The Mining Code of 1884 was 
superseded by the Mining Law of June 4, 1892, which 
in turn gave way to the Mining Law of November 25, 
1909. The last-named statute is still in force, except 
to the extent that its provisions may be in conflict with 
the Constitution of 1917 or with organic legislation 
enacted in pursuance thereof. The provisions of the 
laws of 1892 and 1909, in respect of petroleum, will 
appear hereinafter. 

At this point it suffices to state that, in reliance 
upon the provisions of all three of these mining laws 
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and in the assumption that they recognized that the 
petroleum subsoil belonged to the private surface own- 
ers, both Mexicans and foreigners and their companies 
engaged in the oil industry, proceeded to purchase in 
fee or obtain upon lease from those private owners, 
such lands as from geological indications were deemed 
to contain hydrocarbons in commercial quantities. By 
1917 the industry, in all its branches, had been estab- 
lished in certain limited areas of Mexico, and over 
$200,000,000 of foreign capital had been invested. But 
this investment, be it noted, was confined to certain 
narrow areas along the Gulf Coast and on the Isthmus 
of Tehuantepec. The fields thus covered by oil leases 
or purchased in freehold for the express purpose of 
exploiting the petroleum, did not exceed five per cen- 
tum of the total area of the Republic owned by private 
proprietors, as distinguished from public lands still 
held by the Government. 

In this situation, the fourth paragraph—the pe- 
troleum paragraph—of Article 27 of the Carranza Con- 
stitution, as is generally known, declared the direct 
dominion or ownership of the petroleum to be vested 
in the Nation. In exercise of “extraordinary powers 
in the Treasury Branch” conferred upon him by the 
new Federal Congress, through a law of May 8, 1917, 
President Carranza issued a series of executive de- 
crees, beginning with that of February 19, 1918, whose 
purpose was to give effect to the petroleum paragraph 
of Constitutional Article 27. The Decree of February 
19, 1918, was re-enacted, with modifications, by the 
Decree of July 31, 1918. Both decrees imposed certain 
annual taxes on rents and royalties reserved by the 
owners in oil leases existing on May 1, 1917; and also 
certain annual taxes on private petroleum-bearing lands 
and on the petroleum which should be produced there- 
from. These taxes—they were in addition to existing 
imposts laid on petroleum exported, which had already 
taxed the petroleum industry up to the limit of sound 
taxation—were levied on the theory that, pursuant to 
the new Constitutional precept, the Mexican Govern- 
ment was the direct owner of the petroleum subsoil. 
In addition, Article 14 of both the Decree of February 
19, 1918, and of that dated July 31, 1918, threw open 
to “denouncement,” that is, to the filing of petroleum 
mining claims, the entire subsoil of the Republic; only 
excepting those private lands whose owners or oil 
lessees should, within a certain limited period, “mani- 
fest” their holdings in the Secretariat of Industry. A 
decree of July 8, 1918, set up the machinery for the 
denouncement of petroleum claims and for the issuance 
in due course of Government patents, in pursuance of 
the above-mentioned Article 14, of the decree of Febru- 
ary 19, 1918. On August 8, 1918, a new decree was 
issued, in substitution of that of July 8 previous, but 
providing substantially the same machinery. It was 
against a petroleum patent issued by the Mexican Gov- 
ernment under this last-named decree, that the Texas 
Company “amparo” was sued out.’ 


ITT. 


In line with the practice of Mexican tribunals, the 
decision of the Supreme Court in the Texas Company 
“amparo” is divided into three parts: first, five “resul- 


tandos,” wherein the pleadings and evidence are re- 
viewed: second, three “considerandos,” wherein the 
principles of law applicable, in the view of the Court, 

2 As to the nature and effect in general of the constitutional 
action of “amparo,” our readers are referred to the excellent paper 


recently delivered before the Texas Bar Association by Magistrate Flores 
of the Supreme Court and published in the Journat for August, 1921. 


to the issues as found in the “resultandos,” are set 
forth ; and third, the decree entered by the Court. 

The facts in this “amparo,” as recited in the 
“resultandos,” are simple and, with our prefatory re- 
marks, will readily be understood. Widow Martinez 
and her children, as co-owners of Lot 36, in the prop- 
erty known as Zacamixtle, lying in the State of Vera 
Cruz, granted an oil lease to one Ravisé, under date of 
April 28, 1917, three days before the Carranza Consti- 
tution went into effect. On September 21 following, 
Ravisé assigned this lease to the Texas Company of 
Mexico, a Mexican corporation controlled by the 
Texas Company, an American entity. Thereafter a 
petroleum claim was “denounced” on Lot 36 by one 
Cortina ; and in due course the Secretariat of Industry 
issued him a patent, notwithstanding the protest of 
the Texas Company of Mexico. The aggrieved lessee 
company thereupon filed in one of the Federal District 
Courts at Mexico City an “amparo” suit to test the 
constitutionality of the Carranza petroleum decrees 
and the Cortina patent to a petroleum claim on Lot 36. 
The District Judge refused to protect (“amparar’’) the 
Texas Company ; and on revision, that is, appeal to it, 
the Federal Supreme Court revoked the judgment of 
the District Court and granted “amparo.”* 


IV. 


We turn now to a discussion of the “consideran- 
dos,” which, of course, go to the heart of the matter in 
hand, namely, the force and effect of the decision in 
the Texas Company “amparo.” In our discussion, we 
shall assume, for the sake of argument, that this de- 
cision will in due course be followed in four other con- 
secutive cases wherein the identical issues are involved ; 
and accordingly, that the principles of law announced 
therein by the Court may be taken as establishing 
“jurisprudence.” 

1. The first “considerando,” which was voted by 
eight of the eleven magistrates, offers little basis for 
optimism as to a settlement of that serious item in the 
petroleum controversy which has arisen from the at- 
tempt of the Carranza petroleum decrees to lay a tax on 
rentals and royalties, over and above the taxes on pe- 
troleum exported. This “considerando” expressly de- 
clares that the Carranza decrees “should no longer be 
considered as merely issued by the Executive, but as 
laws dictated by the Congress of the Union, being in 
consequence legitimate and binding.” If we take this 
as an expression of the criterion of the Supreme Court 
and—given the intimate relations between the Court 
and the Executive—as a reflection of the Executive 
policy, we must necessarily conclude that the Supreme 
Court will not extend “amparo” to the oil companies 
in case they should resist any attempt to collect the 
taxes on rents and royalties. 

We have reason to believe that President Obre- 
gon’s Government has not abandoned the program of 
levying these taxes. The Treasury Department at reg- 
ular intervals has continued to issue the circulars as to 
valuations, which lay the basis for the collection of 
these taxes, and evidently is keeping the record clear, 
to the end of enforcing payment thereof just as soon 
as the international situation has sufficiently cleared. 

Since the Carranza decrees are declared by the 
Supreme Court to be “legitimate and obligatory,” the 
Court will obviously apply the tax measures, as con- 


8 These petroleum decrees have been analyzed and discussed at 
length in articles prepared respectively by Messrs. Ira Jewell Williams 
and Joseph Wheless, published in this Jourwat (Vol. V [1919], at pp. 
152 and 2384). 
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tained therein, or as repeated in any Congressional law 
which may be enacted in substitution thereof. The 
Petroleum Bill reported to the Chamber of Deputies, 
under date of August 31 last, by its United Petroleum 
Commissions, further indicates that the Mexican Gov- 
ernment persists in the intention of levying such taxes. 
Thus by the indirect route of taxation, the “national- 
ization,” or confiscation by constitutional amendment, 
of the petroleum subsoil, will ultimately be accom- 
plished in one important aspect. 

The American State Department has apprehended 
this danger, and on record is a vigorous protest to the 
Mexican Foreign Office on this very subject. In Mr. 
Fletcher’s note of April 2, 1918, occurs the following 
passage (Hearing before Senate Subcommittee pursu- 
ant to S. Res. 106 [1920], p. 3157): 

The said decree [of February 19, 1918] provides for 
the imposition of certain taxes on the surface of oil lands, 
as well as on the rents, royalties, and production derived 
from the exploitation thereof. It is noted also that among 
the provisions for the collection of such taxes is one re- 
quiring that payment in kind shall be delivered to the 
Mexican Government at the storage stations of the oper- 
ators. Articles IV, XIII and XIV of the said decree 
seem to indicate an intention to separate the ownership 
of the surface from that of the mineral deposits of the 
subsurface, and to allow the owners of the surface a mere 
preference in so far as concerns the right to work the 
subsoil deposits upon compliance with certain conditions 
which are specified. While the United States Govern- 
ment is not disposed to request for its citizens exemp- 
tion from the payment of their ordinary and just share 
of the burdens of taxation so long as the tax is uniform 
and not discriminatory in its operation, and can fairly 
be considered a tax and not a confiscation or unfair im- 

sition, and while the United States Government is not 

inclined to interpose in behalf of its citizens in case of 
expropriation of private property for sound reasons of 
public welfare, and upon just compensation and by legal 
proceedings before tribunals, allowing fair and equal op- 
portunity to be heard and giving due consideration to 
American rights, nevertheless, the United States can not 
acquiesce in any procedure ostensibly or nominally in 
the form of taxation or the exercise of eminent domain, 
but really resulting in the confiscation of private property 
and arbitrary deprivation of vested rights. 

2. In the second “considerando” of its decision, 
the Supreme Court concludes that the petroleum para- 
graph of Constitutional Article 27 “cannot be regarded 
as retroactive either in its letter or in its spirit, since it 
does not impair acquired rights.” The Court reaches 
this conclusion by reading this paragraph in the light 
of the general context of the Constitution, but without 
relying on Article 14 which, as the Court is careful to 
point out, would not have prevented the retroactive 
application of the petroleum paragraph of Article 27, 
if the language thereof required such application. On 
this point the Court wrote: 

Retroactive laws are issued either by the ordinary 
legislature or by the constitutional convention in estab- 
lishing the precepts of the Political Code. . . . In the 
second case [laws issued by the Constitutional Conven- 
tion], the laws must be applied retroactively . . . not- 
withstanding said constitutional article 14 and without 
this implying violation of any individual guaranty; be- 
cause the precepts which co-exist in the same constitu- 
tion have equally binding force. 

We are entitled to regard this is as the matured 
view of the Supreme Court. It follows that foreign 
citizens and their companies can expect no protection 
from the Court, when and as the Mexican Congress 
and President put into force those other provisions of 
the Carranza Constitution which by the patent and 
necessary effect of their language call for retroactive 
application. Among such other provisions are Para- 


graphs III, IX, XI and XII of Article 27 ; and Articles 
28—all of which are pregnant with future difficulties.‘ 


3. Nor does the second “considerando” of the 
decision in the Texas Company “amparo” offer much 
comfort in respect of a settlement of the petroleum 
question through protection of vested rights, that is, of 
“acquired rights” in the civil law terminology. 

The conclusion of the Court, as above noted, is 
(italics ours): “Paragraph IV of Article 27 of the 
present Constitution cannot be regarded as retroactive 
either in its letter or in its spirit, since it does not im- 
pair acquired rights.” 

The extent of the protection which the Court will 
afford to the rights of foreigners and their companies 
in the petroleum subsoil depends, therefore, entirely 
on what the Court will recognize as constituting an 
“acquired right” as against what it will regard merely 
as an “expectancy.” Even a cursory scrutiny of the 
decision in the Texas Company case, reveals that the 
Court will grant “amparo” only to those persons or 
companies who held oil leases created before May 1, 
1917, for the explicit purpose of petroleum exploita- 
tion, or who had before this date acquired lands in fee 
expressly for the purpose of petroleum exploitation or, 
failing an express declaration, who had actually effected 
petroleum operations before the date mentioned ; and 
that as to the petroleum subsoil of other lands, the pro- 
prietors thereof, even if they should have owned the 
lands in fee, held only an “expectancy” which the 
Carranza Constitution could “nationalize” without in- 
volving the Government either in a retroactive appli- 
cation of the laws or in a taking of property without 
due process of law. Stated in more concrete terms, 
the Court clearly indicates in this decision that at least 
ninety-five per centum of the petroleum subsoil of 
lands privately owned in 1917 will be “nationalized,” 
or in other words, will be taken without compensation 
from these private owners and given to such members 
of the public as may care to file petroleum claims 
thereon. American citizens or their companies own a 
considerable portion of the lands which are in this 
situation. 

In support of the foregoing comments, attention 
is drawn to the following language in the second and 
third “considerandos” of the decision (italics ours) : 

Considering, second: . . . It is well-known, more- 


over, that in order that a new law may have retroactive 
effects, two concurrent circumstances are required: that 


4. Par. III of Art. 27 provides that ““The Nation shall at all times 
have the right to impose on private property such limitations of tenure 
(modalidades) as the public interest may dictate . 3” and to this 
end ordains, among other items, that the necessary measures for the 
partition of the large landed estates shall be enacted. Par. XI of the 
same Article enjoins upon the Federal Congress and the State legisla- 
tures the passage of laws which will give elect to this partition. Par. 
IX of Art. 27 reads: “All proceedings, provisions, decisions and opera- 
tions of b dary delimitation, concession, composition, judgment, set- 
tlement, alienation or sale at public auction, had since the law of 
June 25, 1856, which have totally or partially deprived of their lands, 
wood and waters, the communities of Indians, ranches, villages, con- 
gregations, tribes and other centers of population which still exist, are 
declared null. .” Par. XII of Art. 27 declares to be subject to 
revision ali contracts and concessions made by previous Governments 
since the year 1876, “‘which have had as their consequence the cor- 
nering (acaparamiento) of lands, waters and the natural resources of the 
Nation, by a single person or company;"” and, further, empowers the 
President to declare them null “wen they imply grave prejudice to 
the public interest.” The foregoing socialistic provisions of Art. 27, 
and the legislation adopted to date in | ae ge thereof, involve serious 
encroachments upon vested rights. rt. 28, among other items, pro- 
hibits any exemption from taxes; making no exception of existing 
contracts. The American State Department discerned the necessarily 
retroactive character of this article, even before the Carranza Constitu- 
tion was adopted. Mr. Lansing used the following nequegs in a tele- 
gram of Jan. 22, 1917 (Hearing + « pursuant to S. Res. 106, p. 
3122): “Article 28, providing that there shall be no exemption from 
taxation would apparently, if improperly given a retroactive effect, 
impair the obligation of contracts of many foreign corporations now 
operating under agreements. concluded either with the Mexican Federal 
Government or with the Mexican States, which provide for certain 
exemptions from taxation for periods that have not yet expired. 
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it operate upon the past and that it impair rights acquired 
under the protection of other pre-existing laws, the new 
law being in opposition to them. The last circumstance, 
above all, is essential; when the laws relate to the past, 
but notwithstanding this, prove to be innocent in respect 
of rights, since they impair no right which has been 
previously acquired, then the retroactivity really does not 
exist; they do not give rise to conflicts, they cannot lay 
the basis for amparo.... | 
Considering, third: In view of all the foregoing .. . 
it is now in order to determine whether in the concrete 
case involved in this amparo, acquired rights have been 
impaired, violating the individual guaranties which the 
complainants invoke. b 
In our Republic there have been in force, in successive 
epochs, the Mining Code of 1884; the Mining Law of 
June 4, 1892, and that of November 25, 1909, which in its 
article second, granted to the owner the faculty of explor- 
ing and exploiting freely the petroleum to the end of ap- 
proaching that which he could encounter, without the 
necessity of permit from any authority, and which per- 
mitted him to transmit that right as any of the things 
which were his property, with or without valuable con- 
sideration. By virtue thereof, Sefiora Hernandez, widow 
of Martinez, and her children, under the imperium of this 
law, as the co-owners of lot number 36 of Zacamixtle, 
could explore and exploit the petroleum in said land and 
also transfer their rights as, in fact, exercising this fac- 
ulty, they did in favor of Manuel S. Ravisé by means of 
the deed of April 28, 1917, wherein it appears that the 
transferors fixed and received a consideration which was 
higher than could have corresponded to the surface land 
because there was involved, not the cultivation thereof or 
the erection of buildings thereon, but the search for petro- 
leum and its exploitation in proper case; so that the facul- 
ties which article second of the said Law of November 25, 
1909, conceded to the owners of lands, were translated 
into positive acts, accordingly involving rights acquired 
by Ravisé in respect of the exploration and exploitation of 
the petroleum in the said lot of Zacamixtle, from the date 
of that contract, that is, before the present Constitution 
commenced to take effect IN ITS ENTIRETY. The 
transferee Manuel S. Ravisé could transmit those rights, 
as in point of fact he did, to the Texas Company of Mex- 
ico, S. A., by the other deed of September 21 of the same 
year, it being indisputable that this company has been able 
in its turn to enjoy such rights, as legitimately obtained. 

It appears to be evident from this language of the 
Court—without reference to collateral evidence of its 
criterion—that the magistrates would not have granted 
the “amparo” if there had been involved a denounce- 
ment title upon lands which were held in fee under the 
ordinary muniments of title and out of which no pe- 
troleum lease had been carved prior to May 1, 1917. 
In the case of such lands, the mere “faculties” which 
the Court sophistically deduces from Article 2 of the 
1909 Mining Law, would NOT “have been translated 
into positive acts” and, not having been translated into 
such positive acts, would not have created acquired 
rights entitled to “amparo.” 

If further evidence were required to corroborate 
the patent attitude of the Court, such evidence is avail- 
able. In pursuance of their practice in important 
cases, the magistrates discussed the Texas Company 
“amparo” at a public audience lasting over August 29 
and 30, in advance of handing down their written de- 
cision. During this audience, Magistrate Arias is re- 
ported to have said (El Universal, Aug. 31, 1921): 

But let it not be believed that time is the only cri- 
terion which must govern in this subject [of retroactivity]. 
The laws can affect the past without impairing rights or 
interests. Wherefore it is seen that in order to consider 
the retroactivity of the law, one must take into account, 
not so much the circumstance of the time at which a law 
is issued, as the acquired rights which may be impaired. 
It is the acquired right which must be taken into account 
in order to judge of the retroactivity or non-retroactivity 


of the law. , 
' However, it is possible to declare that by ac- 
quired rights must be understood the effective acquisition 






of the conditions stipulated, the attribute sanctioned and 
born in the person who is its subject. 

Was there in the present case an acquired right? 
Yes, because there is the contract, there is the agreement. 
The private property acquired is perfect. . . . 

Magistrate Alcocer is reported to have said (El 
Excelsior, August 31, 1921): 

The only point upon which the amparo can be granted, 
and I shall grant it, is because Mrs, Martinez received a 
sum of money in gold, in exchange for rights which she 
assigned, and this act was prior to the approval of the 
extraordinary powers, prior to the said decrees and prior 
= the date on which the Constitution of 1917 went into 
orce. 

_ In his recent La Controversia del Petrédleo—a book 
which has been publicly praised by persons prominent 
in Mexican official circles, and would seem destined 
to be the classical exposition of the Mexican “national- 
ization” program—Sr. Salvador Mendoza essays to 
prove that only those private owners in freehold have 
vested rights, entitled to the constitutional safeguard, 
who reduced the petroleum subsoil to possession 
through some overt act effected prior to May 1, 1917. 
He writes (p. 571): 

_. The foregoing doctrine suffices for the conclusion that, 
with reference to the unknown subsoil wherein there has 
taken place no industrial activity and no reducing to pos- 
session of the petroleum and other hydrocarbons, the legal 
precept which instituted the property thereof in favor of 
the surface owners, cannot be reputed to be more than an 
expectancy of the owner of the surface, and by no means 
a reality which impresses upon it the character of an ac- 
quired right. 

Likewise, by these concepts last cited, our criterion is 
confirmed: when industrial activity has taken root in in- 
terests of any species vivifying the petroleum mining in- 
dustry, both the theory of non-retroactivity and the con- 
clusions of a philosophical, economic and juridic character 
which appear disseminated in the course of this book, 
conspire to justify and legitimate the protection which the 
law grants to said activities, regulating the content of 
consitutional Article 27. 

Mendoza then proceeds to quote an opinion ex- 
pressed by Magistrate Gonzdélez—one of the signers 
of the Texas Company “amparo”—in which appear 
the following paragraphs (p. 573) : 

One thing is the subsoil, which is national, and an- 
other the substances which can be individually appropri- 
ated, in commerce by means of special concession or of 
laws, which are no more than general concessions on the 
subject. The law of '84 and those following until 1909 
are general concessions to the owners of the soil; but once 
these substances have been turned to advantage and the 
identification with the property has been realized through 
accession, they determine what properly is called an ac- 
quired right, a patrimonial property, and this it is not 
lawful to deprive any one of, since our fundamental 
Constitution neither permits nor tolerates it. 

The accession only takes place in the moment at which 
the substance conceded becomes inherent in the patri- 
monial properties of man, since as long as said substance 
cannot be appropriated by reason of its nature, mo acces- 
sion is possible nor can it then be said juridically that 
there exist acquired rights. . 

4. In this connection, the provisions of the Pe- 
troleum Bill recently recommended to the Chamber of 
Deputies by the United Petroleum Commissions, and 
the language used by the Commissions in their accom- 
panying report, should be taken into account. Both 
the Bill and the majority report demonstrate that in 
official Mexican circles, there is deeply rooted the 
policy of denying that private owners 0 Jands which 
lie outside of the petroleum fields existing in 1917 have 
any vested property rights in the petroleum subsoil. 

It is provided in Article 5 of the Bill: 

The following are not subject to denouncement: 

I—Lands protected by concession-contract granted by 
the Federal Government for express ends of petroleum 
exploration. .. . 
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II.—Lands wherein exploitation operations shall have 

been —— prior to May 1, 1917; and 

I—Lands with respect to which there shall have 
been Sidataed contracts with the formalities of law, with 
express stipulation that they would be dedicated to the 
exploitation of the petroleum. 

The United Petroleum Commissions explained 
their theory of vested rights, as reflected in the fore- 
going article, in the following language: 

‘ Article 2 of the law of November 25, 1909, 
declares the petroleum which may be found in the subsoil 
to be the property of the surface owner; but it being our 
belief that a law cannot go against the nature of things, 
we interpret that this law, notwithstanding the terms, only 
could give to the surface owner the expectancy of making 
a profit from the petroleum. For this our basis is the fact 
that the petroleum, while it is hidden, cannot be the object 
of the right of property since there do not exist therein 
the requisites which things susceptible of being possessed 
must have: that is, that the thing be determinate, that it 
be susceptible of being handled and that title thereto may 
be followed. From all the foregoing we deduce that until 
the surface owner executes determinate acts which tend 
to cause to enter his patrimony the faculty which the law 
gives him, he only has an expectancy created thereby. As 
a consequence, we consider that this expectancy may be 
converted, through the execution of determinate acts which 
make it enter his patrimony, into a true acquired right. 

For this reason Article 5 of the Bill which the 
Commission proposes to your sovereignty recognizes in a 
clear and certain manner, the rights acquired under the 
protection of the past legislation, defining what are the 
juridic acts which could convert the simple expectancies 
into true acquired rights, and establishing in a concrete 
manner the acts of disposition capable of making the said 
expectancies enter the patrimony. 

Our Article 5 states in a conclusive manner what must 
be understood by the non-retroactivity of Constitutional 
Article 27, and by the conditions already expressed we 
admit as acquired rights all the petroleum exploitations 
of lands protected by a concession-contract granted before 
May 1, 1917, and with express ends of exploitation of the 
petroleum. Likewise we admit as acquired rights, 
those which are held in lands wherein operations of ex- 
ploitation shall have been effected before said date; and, 
finally, we recognize these same rights for lands as to 
which contracts shall have been made in the same epoch 
and with the same express stipulation that they would be 
dedicated to the exploitation of the petroleum. 

5. In this connection attention is also drawn to 
the language used by the Supreme Court in its third 
“considerando”—quoted above—wherein an obviously 
strained and juridically false interpretation is placed 
upon Article 2 of the Mining Law of 1909. This ar- 


cle provides: 
Art. 2. The following are the exclusive property of 
the owner of the soil: 
The beds or deposits of mineral fuels, under all 
their forms and _ varieties. 

II. The beds or deposits of bituminous substances. 

No language could more clearly express the con- 
cept that petroleum and other hydrocarbons were con- 
firmed by the Mexican Congress in 1909 as being 
owned in freehold by the proprietor of the overlying 
surface ; especially if this Article 2 is read in juxtapo- 
sition with Article 1, which begins: “Art. 1. The fol- 
lowing are of the direct dominion of the Nation and 
are subject to the provisions of this law: 

Nevertheless, the Supreme Court now construes 
this Article 2 as granting the owner merely “the faculty 
of exploring and exploiting” ; and as creating acquired 
rights, only when this “faculty” has been “translated 
into positive acts” before May 1, 1917. 

Such a construction is clearly fallacious, upon 
sound principles of legal hermeneutics; and if ad- 
mitted, it would lead straight to the confiscation of the 
petroleum subsoil of every acre of land held by pri- 
vate owners in Mexico before May 1, 1917, which is 
not covered by lease specifically granted for petroleum 


exploitation, or acquired fe expressly for such 
purpose. 

In the debate which in 1905 the Mexican Acadeniy 
of Jurisprudence held on the proposed law purporting 
to extend the Mining Law of 1892 so as to include 
coal and petroleum, the overwhelming majority of the 
leaders of the Mexican bar, took a very different view 
of the effect of Article 2 of the Mining Law of 1892, 
then in force, and of Article 10 of the Mining Code 
of 1884. The views in 1905 of the leaders of the 
Mexican bar on the effect of Article 10 of the Mining 
Code of 1884, are of especial importance, since the pro- 
visions of this Article 10 were substantially reproduced 
in Art. 2 of the Mining Law of 1909, still in effect: 

The Mining Code of 1884 had provided: 

_ Art. 10. The following are of the exclusive property 
of the owner of the soil who, therefore, without the neces- 
sity of denouncement or of adjudication, may exploit and 
turn to profit: 

I. The beds of the divers varieties of coal. 

IV. The petroleum. 

The law of 1892 provided: 

Art. 2. The owner of the soil shall exploit freely, 
without necessity of special concession in any case, the 
following mineral substances: The mineral fuels; the min- 
eral oils. ; 

In order to avoid extending this paper unduly, we 
shall be satisfied to quote as typical of the majority 
view, the opinion formulated in this debate by Luis 
Mendez, the president of the Academy and the ad- 
mitted leader of the Mexican bar. He said (Diaz 
Dufoo, La Cuestién del Petréleo [1921], pp. 146-147) : 

Can coal measures in all their varieties, as well as pe- 
troleum deposits, be declared open to denouncement, 
whether or not they exist in lands of private ownership? 

That is the first question presented by the Secretariat 
of Fomento. 

That the legislature may declare open to denounce- 
ment deposits which are in lands of national ownership, 
does not appear to admit of any doubt, given the fact that 
in such case the Nation is the owner, and that its manda- 
taries, the Legislative and Executive powers, have no limi- 
tations in the Constitution in disposing of the National 
property by means of laws. 

The diffigilty arises with respect to lands privately 
owned. Article 10 of the Mining Code of 1884 declared 
the coal and mineral oil which might be found in the sub- 
soil, to be the exclusive property of the owner of the sur- 
face land, and this provision has been confirmed by the 
present mining law in its Article 4. The guaranties or 
rights of man contained in Articles 14 and 27 of the Fed- 
eral Constitution (of 1857), which provide that laws of 
retroactive effect cannot be issued, and that private prop- 
erty cannot be occupied except by reason of public utility, 
constitute limitations upon the power to legislate, and the 
law which violates them is unconstitutional. 

Against the difficulty it is argued that the provisions 
of the Code of ’84 and the mining law of ’92 are properly 
gracious concessions of the legislature which deemed them 
convenient to the public interest, but that in making them 
it neither renounced nor lost the power to revoke them 
when the same public welfare exacts it, in the judgment 
of the Legislature. 

But the argument loses all its force if it is borne in 
mind that that power to legislate has as its unsurmountable 
limitation, pursuant to the Constitution which grants it, 
that of respecting the rights of man proclaimed therein, 
and that said rights can only be suspended and never 
erased in the terms of Article 90 of the fundamental Code 
cited. Evidently, the question does not refer to any of the 
cases wherein it becomes necessary to decree the suspen- 
sion of guaranties, which only are admissible by reason of 
invasion of the national territory, of grave perturbation 
of the public peace or of others which place society in 
grave peril or conflict. 

The draftsmen of the Mining Law of 1909 which, 
as has been noted, is still in force save as modified by 
the Carranza Constitution of 1917 or organic legisla- 
tion enacted in pursuance thereof, were, of course, 
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familiar with the majority views of the Mexican Acad- 
emy of Jurisprudence reached in the debate in 1905. 
Deputy Manuel Calero, who with Sr. Jorge Vera 
Estafiol had drafted the bill and who defended the 
measure during the debate thereon in the Chamber of 
Deputies, justified Article 2 in the following language 
(La Nueva Ley Minera [Herrero ed., 1910], pp. 35- 


38): 

According to our juridic traditions on the subject of 
mining, in general, all mineral deposits and inorganic sub- 
stances of the subsoil in this country, first belonged to the 
Spanish Crown. The Ordinances, the divers laws issued 
during the Colonial Epoch which amalgamated the Ordi- 
nances of 1783, constantly fortified the rights of the Span- 
ish Crown to dispose of all these deposits in the subsoil. 
The Spanish Crown, however, granted to private persons 
the right to exploit these deposits in consideration of cer- 
tain payments which were made the King. _ 

The system was perpetuated during our independent 
epoch, and the Code of 1884 is the first complete Mexican 
federal legislation on the subject of mining; it is not more 
than an echo, a copy of our juridic traditions derived 
from the Colonial Epoch. However, this Code of 1884 
had one truly important innovation. In its Article 10 it 
declared that the deposits of mineral fuels, including coal, 
petroleum . . . pertained exclusively to the ownership 
of the owner of the surface of the subsoil. Since then it 
was well settled that the Federal legislature, successor to 
the Spanish Crown and sovereign arbiter in this subject- 
matter, by virtue of the express provision of Article 72 of 
the Constitution of the Republic, could not touch these 
substances, these deposits declared to be of the ownership 
of the owner of the subsoil, which entered into the indi- 
vidual patrimony. ‘ 

To nullify this state of things would have been to 
collide with a constitutional precept and evidently in such 
case, we should have a sanction from the Supreme Court 
of Justice, putting a halt to this invasion. . 

We had to go as far as we could, respecting 
private rights and limiting ourselves to those substances 
which, according to Article 10 [of the Mining Code of 
1884], irretrievably and forever, have fallen under the 
ownership of private property. . . . ; 

In the debate in 1905 held by the Mexican Acad- 
emy of Jurisprudence, a distinguished member, the 
late Emilio Pardo, declared that only a revolutionary 
law could destroy the rights of private owners to the 
petroleum in the subsoil of their lands, which had 
vested in them by virtue of Article 10 of the Mining 
Code of 1884 (Revista de Legislacién y Jurisprudencia, 
Vol. 29, p. 45). 

In the sequel, a revolutionary Constitution and a 
series of Executive degrees, designed to supply the 
organic legislation for the revolutionary Constitution, 
have attempted to impair or destroy these vested rights. 

The decision of the Supreme Court in the Texas 
Company “amparo” has declared these Executive de- 
crees to be “legitimate and obligatory” except in so far 
as they authorize the Executive power to issue patents 
for petroleum claims on private lands which are either 
covered by petroleum leases or have been acquired in 
fee for the express purpose of exploiting the petro- 
leum subsoil, as evidenced by actual overt works. Thus 
as we have already noted, not over five percentum of 
private lands in Mexico are safeguarded as to their 
petroleum subsoil by the Texas Company decision. 
The remaining ninety-five percentum of private lands 
are exposed to “denouncement” of petroleum claims, 
as long as the petroleum paragraph of Constitutional 
Article 27 is in force and as long as the Carranza de- 
crees, or any Congressional law in substitution thereof, 
stands on the statute book. 

It is evident from our remarks hereinabove, that* 
the Mexican Congress, as now constituted, does not 
propose to depart from the program of “nationaliza- 
tion” of the petroleum subsoil, with the exception of 


recognizing the “acquired rights” of the owners or 
lessees of lands lying within the very limited area 
which was commercially developed prior to May 1, 
1917; and that the Supreme Court, as now integrated, 
will not extend “amparo” to land-owners who do not 
fall within this exception. 

It is also evident from our remarks hereinabove, 
that neither the Mexican Executive, nor the Congress, 
nor the Supreme Court, question the constitutionality 
of taxing the rents and royalties received under oil 
leases, based on the declaration in constitutional Ar- 
ticle 27 that the Mexican nation has now the direct 
“dominio” or ownership of the petroleum subsoil. The 
Supreme Court in the first “considerando” of its de- 
cision in the Texas Company “amparo” has held, and a 
majority of the magistrates of the Court in their dis- 
cussion of the proposed decision, have expressly stated, 
that the taxation of petroleum rents and royalties, as 
provided in the Carranza decrees, is constitutional. 

In these respects the protests of the American 
State Department, quoted above, and those filed with 
the Mexican Government by the British, French and 
Dutch Foreign Offices, on behalf of their respective 
nationals, have not been heeded by that Government; 
and the decision of the Mexican Supreme Court in the 
Texas Company “amparo,” carefully considered, shows 
that in these important particulars, foreign citizens 
and their companies cannot expect relief from that 
high tribunal. 





Legal Advisers in Foreign Fields 


A division of Commercial Law has recently been 
created in the United States Department of Commerce. 
It offers substantial assistance to lawyers whose clients 
are interested in foreign trade. The division aims to 
compile foreign laws, to collect codes, to edit them, and 
eventually in special pamphlets to collect foreign de- 
cisions of interest to American commerce, and to list 
reputable legal practitioners abroad. It does not, of 
course, as stated in an article in Commerce Reports for 
October 3, 1921, by A. J. Wolfe, chief of the division, 
undertake to render legal opinions, as “this is the 
province of the practicing lawyer.” 

Political and economic disturbances in the wake 
of the war, the article states, have multiplied the legal 
difficulties of foreign trading. The American business 
men*have demanded more information on the subject 
of foreign commercial laws and this has resulted in 
the creation of the bureau. “In the very beginning 
of this activity,” the article adds, “the new division 
had to recognize the fact that the legal adviser of an 
American exporting manufacturer and merchant is an 
important constructive factor in the upbuilding and 
maintenance of American foreign trade. Much of the 
material which the new division expects to gather or 
has drawn, as a central unit of information on com- 
mercial laws, from the older divisions of the Bureau, 
cannot be utilized by a layman to the best advantage 
excepting through the medium of the legal adviser.” 

The article says a good deal about the importance 
of the legal adviser in foreign trade, pointing out that 
it is the legal adviser who prepares the power of attor- 
ney for the foreign representative; who draws up the 
incorporation papers when it is decided to form a 
branch or a subsidiary company abroad; who plans 
the entire policy of a firm before a new field of opera- 
tions is invaded. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 





Section Five of Uniform Bill of Lading Construed—Immunity of State from Suit in Personam 
in Admiralty—Goverrment’s Right to Use Stolen Papers In Grand Jury Investigation 


—Tax Discrimination—Estate Tax Deduction—Impossibility of Perform- 
ance of Contract—Summary of Court’s Work for Last Term 


By Epcar Bronson TOLMAN 


Carriers.—Uniform Bill of Lading, Section 5 
Construed 


Michigan Central R. R. Co. v. Owen. Adv. Ops. 
p. 690. 

Four carloads of Michigan grapes were shipped 
to Owen & Company for which the railroad issued 
the uniform bill of lading, section 5 of which reads as 


follows: 

Property not removed by the party entitled to receive 
it, within forty-eight hours exclusive of legal holidays, 
after notice of its arrival has been duly sent or given, 
may be kept in car, depot, or place of delivery of the 
carrier subject to a reasonable charge for storage and to 
carrier’s responsibility as warehouseman only, or may be, 
at the option of the carrier, removed to and stored in a 
public or licensed warehouse at the cost of the owner, 
and there held at owner’s risk and without liability on 
the part of the carrier and subject to a lien for all freight 
and other lawful charges, including a reasonable charge 
for storage. 

Upon arrival each car was placed upon a public 
delivery track, notice thereof duly given to the con- 
signee who accepted each car, broke the seals and 
began to unload. While consignee was unloading with 
reasonable promptness and within 48 hours of giving 
such notice, part of the shipment was stolen from each 
of the cars. Consignee brought suit for the value of 
the grapes so stolen, the municipal court of Chicago 
dismissed the suit, the appellate court reversed the 
judgment of the lower court and awarded $23.30 dam- 
ages to consignee (the full amount claimed) which 
judgment was affirmed by the Supreme Court of IIl- 
inois. The case was reviewed by certiorari. 

The opinion of the court was delivered by Mr 
Justice McKenna, who reverted to the fact that, while 
the words of the section seemed clear enough and 
presented no “double sense,” controversies had arisen 
and judicial judgments had divided upon them. The 
learned Justice defined the issue as follows: 

The point of the controversies has been, and is, as to 
the relation of the carrier to a shipment within forty- 
eight hours after notice of its arrival has been duly sent 
or given, and the contentions upon the point are in sharp 
antagonism. That of respondent is that the railroad com- 
pany, during the forty-eight hours, is responsible as a 
carrier, this relation not terminating until the expiration 
of that time. The contention of the railroad company 
is contra, and that it, the company, is neither liable as a 
carrier or warehouseman. Not as carrier, because the 
shipment had been delivered and accepted; not as ware- 
houseman, because no negligence has been proved against 
it. 

After referring to the importance of the issue 
and the irreconcilable diversity of judicial reasoning 
upon.like issues in other cases in other jurisdictions 
the learned Justice said: 

By recurring to Section 5 of the bill of lading, it will 
be seen that it supposes a contingency and provides for 
its occurrence. It supposes that property may not be re- 
moved when it has reached destination, and is available 
for delivery, and two periods of time are provided for. 
One of forty-eight hours after notice of the arrival of the 


property has been sent or given. During this time there 
is no declaration of the relation of the railroad company 
to the property. The other period commences at the ex- 
piration of the first or forty-eight hour period, during 
which the provision is that the property is subject “to 
carriers responsibility as warehouseman only.” . ; 

The property here was not delivered; access was only 
given to it that it might be removed, and forty-eight 
hours were given for the purpose. Pending that time it 
was within the custody of the railroad company, the com- 
pany having the same relation to it that the company ac- 
quired by its receipt and had during its transportation. 

The bill of lading is definite, as we have pointed out, 
in its provisions and of the time at which responsibility 
of the company shall be that of warehouseman, and, by 
necessary implication, therefore, until that responsibility 
attaches, that of the carrier exists. 

All the elements of the case considered and assigned 
their persuasive force, we think the judgment of the 
Supreme Court should be and it is affirmed. 


Mr. Justice McReynolds dissented and emphasized 
the importance of the question involved by a historical 
review of the origin and evolution of this provision 
of the uniform bill of lading. The learned Justice 
showed that it was presented to the carriers by the 
Interstate Commerce Commission after repeated con- 
ferences with shippers and carriers, that it was in the 
nature of a compromise between conflicting interests, 
and said: 


The language in controversy was not selected by the 
carriers alone; they reluctantly accepted the whole instru- 
ment rather than dictated it to others. Texas & P. R. 
Co. v. Reiss, 183 U. S., 621, holding that doubtful 
provisions should be resolved in the shipper’s favor, is 
not applicable. The agreement ought to be construed and 
applied as one arrived at through deliberate negotiation 
by intelligent parties seeking to make some definite state- 
ment or modification of common-law rules concerning 
their rights and liabilities. . 

The special purpose of Section 5 was to protect the 
carrier by placing an extreme limit upon the time during 
which freight might remain with it without charge for 
storage; and also to define the carrier’s right and obliga- 
tion thereafter. ‘ This section does not purport to 
establish any rule of liability during the forty-eight hours, 
but leaves that to be determined by application of the 
common law to the circumstances. . . . The practical im- 
possibility of stationing an agent at every car within a 
great terminal while freight is being removed by thou- 
sands of consignees and their agents—a necessary precau- 
tion if thefts or mistakes by any one of them must be 
prevented—makes it manifest that the Interstate Com- 
merce Commission would not have sanctioned the respon- 
sibility now claimed and that the carriers would not have 
acquiesced. . . . 

The fair inference from the facts stipulated is that 
the consignee received possession and control of his goods 
before the loss occurred. A carrier’s responsibility as in- 
surer depends upon exclusive possession and control and 
must cease when these end. -— 

It is not good reasoning to conclude that because an 
extreme limit is placed upon the time during which freight 
may remain in a car without charge, therefore the car- 
rier’s liability as an insurer continues during such time. 

The uniform bill is in common use, and the opinion 
of the court will be far-reaching. The subject, therefore, 
seems sufficiently important to demand an indication of 
the reasons which lead me to dissent. 


The case was argued by Mr. Frank H. Towner 
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and Mr. Ralph M. Shaw for the carrier and by Messrs. 
William B. Moulton and Joseph A. Bates for the 


shipper. 


Contracts.—Impossibility of Performance 


Texas Company v. Hogarth Shipping Corpora- 
tion, Adv. Ops. p. 724. 

The Texas Company entered into a charter party 
contract with the shipping corporation for the use of 
a British ship to carry oil from a port in Texas to an- 
other in South Africa, but before the time arrived for 
the beginning of the voyage, the ship was requisitioned 
by the British government for use in the war transport 
service. The Texas Company was, therefore, forced 
to charter another vessel at a higher rate to perform 
the agreed service and sued the shipping corporation in 
admiralty for the excess. The district court for the 
southern district of New York dismissed the libel, this 
judgment was affirmed by the Circuit Court of Ap- 
peals, second circuit, and was reviewed on certiorari. 

Mr. Justice Van Devanter delivered the opinion 
of the court. There were questions of minor impor- 
tance as to the regularity of the requisition and whether 
it had not been procured by the shipping corporation, 
but the main question and the only one here dealt with 
was whether or not the taking of the ship by the Brit- 
ish government was a defense to the action. 

On this point the learned Justice said: 

It long has been settled in the English courts and 
in those of this country, federal and state, that where 
parties enter into a contract on the assumption that 
some particular thing essential to its performance will 
continue to exist and be available for the purpose, and 
neither agrees to be responsible for its continued 
existence and availability, the contract must be re- 
garded as subject to an implied condition that if, be- 
fore the time for performance, and without the default 
of either party, the particular thing ceases to exist or 
be available for the purpose, the contract shall be dis- 
solved and the parties excused from performing 
it. (Citing many cases.) . . . The principle underlying the 
rule is widely recognized and applied to various classes of 
contracts. . . But, of course, it does not apply 
where the risk is fully covered by a term of the con- 
tract. nor where performance is not practically cut 
off, but only rendered more difficult or costly. — 
Perhaps the oldest and most familiar application of the 
principle is to contracts for personal service, where 
performance is prevented by death or illness. . ¢ 
Another application widely recognized is where a ship 
chartered .for a voyage, after the date of the charter 
party and before the time for the voyage, is acci- 
dentally destroyed by fire, lost at sea, or injured in 
such degree as not to be available for the service. 


Here the ship, although still in existence and en- 
tirely seaworthy, was rendered unavailable for the 
performance of the charter party by the requisition. 
By that supervening act she was impressed into the 
war service of the British government for a period 
likely to extend—and which, as it turned out, did ex- 
tend—long beyond the time for the charter voyage. 
In other words, compliance with the charter party 
was made impossible by an act of state, the charterer 
was prevented from having the service of the ship, 
and the owner from earning the stipulated freight. 
The event apparently was not anticipated, and there 
was no provision casting the risk on either party. 
Both assumed that the ship would remain available, 
and that was the basis of their mutual engagements. 
These, we think, must be regarded as entered into on 
an implied condition that, if, before the time for the 
voyage, the ship was rendered unavailable by such a 
supervening act as the requisition, the contract should 
be at an end and the parties absolved from liability 
under it. 

The decree of the lower courts was affirmed. 
The case was argued by Mr. John W. Griffin for 
the Texas Company and by Mr. John M. Woolsey for 


the shipping corporation. 


Prohibition.—Other Remedy, States, Immunity 
From Suit, Admiralty 


Ex Parte: State of New York, Adv. Ops. p. 661. 

The State of New York, by its Superintendent of 
Public Work, pursuant to statutory authority had char- 
tered two tugs for use on the Erie canal, and while thus 
in use certain canal boats and coal barges being towed 
by said tugs were injured. Libels in rem were filed 
against the tugs, they were seized under process, the 
owners of the tugs appeared in the admiralty proceed- 
ings, made claim of ownership and received their re- 
lease on filing satisfactory stipulations. 


The owners then filed petitions in the admiralty 
proceedings, stating that at the time of the disaster 
and damages complained of the tug boats were under 
charter to the State of New York and under the exclu- 
sive control of its Superintendent of Public Works; 
that if decrees were entered in said admiralty proceed- 
ings against the tugs, the claimants because of their 
ownership of the tugs would be called upon for pay- 
ment and thus would be mulcted in damages for the 
disasters to which they were total strangers, and that, 
therefore, Edward S. Walsh, the Superintendent of 
Public Works of the State of New York, ought to be 
made a party defendant under Admiralty rule 59 (now 
56). The petitions were granted and process was 
served on Walsh. 


The Attorney General of New York then appeared 
for the State, the people thereof and for Walsh and 
moved the dismissal of the proceedings as to them for 
lack of jurisdiction, on the ground that such proceed- 
ings on the face of the record appeared to be suits 
against the state in which the state had not consented 
to be sued. The district court denied the motion to 
dismiss, whereupon the Attorney General on behalf 
of the state, and of Walsh as superintendent, and in- 
dividually, asked and obtained leave to file original 
petition in the Supreme Court for mandamus and pro- 
hibition against the further maintenance of the pro- 
ceedings against them. 


Mr. Justice Pitney delivered the opinion of the 
court. The first point decided was that power to issue 
writs of prohibition to the district courts when exer- 
cising their admiralty- jurisdiction was expressly con- 
ferred on the Supreme Court by Section 234 Judicial 
Code and that, therefore, the existence of a remedy 
by appeal was not a valid objection to the issuance of 
a writ of prohibition. The federal practitioner should 
carefully observe that this ruling is confined to cases 
in admiralty. 


Upon the main question the learned Justice said: 

That a state may not be sued without its consent is 
a fundamental rule of jurisprudence, having so important 
a bearing upon the construction of the Constitution of the 
United States that it has become established by repeated 
decisions of this court that the entire judicial power 
granted by the Constitution does not embrace authority 
to entertain a suit brought by private parties against a 
state, without consent given; not one brought by citizens 
of another state, or by citizens or subjects of a foreign 
state, because of the 11th Amendment; and not even one 
brought by its own citizens, because of the fundamental 
rule of which the Amendment is but an exemplification. 
(Citing many cases) . . . 

Nor is the ate and maritime jurisdiction exempt 
from the operation of the rule. It is true the Amendment 
speaks only of suits in law or equity; but this is because 
. . . the Amendment was the outcome of a purpose to 
set aside the effect of the decision of this court in Chis- 
holm v. gia, . . . which happened to be a suit at 
law, brought against the state by a citizen of another state, 
the decision turning upon the construction of that clause 
of Section 2 of Article 3 of the Constitution, establishing 
the judicial power in cases in law and equity een a 
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state and citizens of another state; from which it naturally 
came to pass that the language of the Amendment was 
particularly phrased so as to reverse the construction 
adopted in that case. 

The cases in which different phases of this ques- 
tion arose in admiralty proceedings were reviewed and 
the conclusion was reached that the immunity of the 
state frora suit in personam in admiralty brought by a 
private person, without the consent of the state, was 
clear. 

As to what constituted a suit against a state, the 
evolution of the law was historically traced through 
many cases and the cases were separated into two 
classes. Quoting from the opinion in Pennoyer v. Mc- 
Connaughy, 140 U. S. 1, 10, the learned Justice said: 

“The first class is where the suit is brought against 
the officers of the state, as representing the state’s action 
and liability, thus making it, though not a party to the rec- 
ord, the real party against which the judgment will so 
operate as to compel it to specifically perform its con- 
tracts (citing cases). The other class is where a suit is 
brought against the defendants who, claiming to act as 
officers of the state, and under the color of an unconsti- 
tutional statute, commit acts of wrong and injury to the 
rights and property of the plaintiff, acquired under a con- 
tract with the state. Such suit . . . is not, within the 
meaning of the 11th Amendment, an action against the 
state.” The first class, in just reason, is not confined to 
cases where the suit will operate so as to compel the state 
specifically to perform its contracts, but extends to such 
as will require it to make pecuniary satisfaction for any 
liability. 

It was held that the facts of the record clearly 
placed this case in the category of the first class, that 
any decree against Walsh would affect him in his of- 
ficial capacity and not otherwise, that the canal law 
of New York provided that judgments so rendered, 
authorized reimbursement to the superintendent; and 
that the effect of the proceedings “would expend them- 
selves upon the people of the State of New York in 
their public and corporate capacity.” 

The opinion closes as follows: 

The want of authority in the District Court to enter- 
tain these proceedings in personam is so clear, 
and the fact that the proceedings are in essence suits 
against the state without its consent is so evident, that 
instead of permitting them to run their slow course to 
final decree, with inevitable futile result, the writ of pro- 
hibition should be issued as prayed. 

The case was argued by Mr. Edward G. Griffin 

for the state and by Mr. Ellis H. Gidley for respondent. 

(Note, in Ex Parte New York—Steam Tug 
Queen City, Adv. Ops. p. 664, Mr. Justice Pitney also 
held that a vessel owned by the state, and used in 
public governmental service, was exempt from seizure 
by admiralty process in rem.) 





Search and Seizure.—Self Crimination, Stolen 
Documents 


Burdeau v. McDowell, Adv. Ops. p. 683. 

A petition was filed by one J. C. McDowell, in 
the U. S. district court, western district of Pennsyl- 
vania, for an order on Joseph A. Burdeau, a Special 
Assistant to the Attorney General (hereinafter called 
prosecutor), for the return of certain papers which 
he was said to be about to present to a grand jury as 
evidence material to a charge that petitioner was guilty 
of the fraudulent use of the mails. It was averred that 
these documents were stolen from petitioner by cer- 
tain persons who were participating in the investiga- 
tion of the alleged offense, and by them turned over 
to the prosecutor. The district judge granted the 
praver of the petitioner and the prosecutor appealed. 






The material facts may be very briefly outlined as 
follows: Henry L. Doherty & Company of New York 
employed petitioner as head of the natural gas division 
of the Cities Service Company, a holding company of 
a large number of oil and gas companies, one of which 
was the Quapaw Gas Company of Pittsburgh. Peti- 
tioner was a director in both companies and had a 
private office in the suite of the last named company. 
Doherty & Company discharged the petitioner for 
alleged unlawful and fraudulent conduct, took posses- 
sion of the Quapaw Company’s offices, drilled and 
forced open the safes and in the course of the exam- 
ination of the company’s affairs found the documents 
in question which were private papers of the petitioner, 
and did not belong to the company, and turned them 
over to the representatives of the Attorney General. 

Mr. Justice Day delivered the prevailing opinion 
and stated “the exact question to be decided” as fol- 
lows: 

May the government retain incriminating papers, com- 
ing to it in the manner described, with a view to their 
use in a subsequent investigation by a grand jury, where 
such papers will be part of the evidence against the ac- 
cused, and may be used against him upon trial should an 
indictment be returned ? 

To this question the learned Justice made answer 


as follows: 

We know of no constitutional principle which re- 
quires the government to surrender the papers under such 
circumstances. Had it learned that such incriminatory 
papers, tending to show a violation of Federal law, were 
in the hands of a person other than the accused, it having 
had no part in wrongfully obtaining them, we know of 
no reason why a subpoena might not issue for the pro- 
duction of the papers as evidence. Such production would 
require no unreasonable search or seizure, nor would it 
es to compelling the accused to testify against him- 
se 

The papers having come into the possession of the 
government without a violation of petitioner's rights by 
governmental authority, we see no reason why the fact 
that individuals, unconnected with the government, may 
have wrongfully taken them, should prevent them from 
being held for use in prosecuting an offense where the 
documents are of an incriminatory character. 


Mr. Justice Brandeis (Mr. Justice Holmes con- 
curring) dissented and stated the question in con- 
troversy as follows: 

Plaintiff's private papers were stolen. The thief, to 
further his own ends, delivered them to the law officer of 
the United States. He, knowing them to have been stolen, 
retains them for use against the plaintiff. Should the 
court permit him’ to do so? 

The learned Justice stated his answer to this 
question and disclosed the grounds of his dissent in 
brief but earnest words: 


That the court would restore the papers to plaintiff 
if they were still in the thief’s possession is not ques- 
tioned. That it has power to control the disposition of 
these stolen papers, although they have passed into the 
possession of the law officer, is also not questioned. But 
it is said that no provision of the Constitution requires 
their surrender, and that the papers could have been sub- 
poenaed. This may be true. Still I cannot believe that 
action of a public official is necessarily lawful because it 
does not violate constitutional prohibitions, and because 
the same result might have been attained by other and 
proper means. At the foundation of our civil liberty lies 
the principle which denies the government officials an ex- 
ceptional position before the law, and which subjects them 
to the same rules of conduct that are commands to the 
citizen. And in the development of our liberty insistence 
upon procedural regularity has been a large factor. Re- 
spect for law will not be advanced by resort, in its en- 
forcement, to means which shock the common man’s sense 
of decency and fair play. 


The order of the District Court was reversed. 

The case was argued by Solicitor General Frier- 
son for the government and by Mr. E. Lowry Humes, 
for petitioner. 
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Taxation.— (a) Discrimination Against Pro- 
ducts of Other States 


Bethlehem Motors Corp’n. v. Flynt. 
p. 687. 

A statute of North Carolina provided that every 
manufacturer of automobiles and every person or 
corporation engaged in the business of selling auto- 
mobiles in the state should pay a tax of $500 and ob- 
tain a license for conducting such business, and it was 
further provided that if three-fourths of the assets 
of such manufacturer were invested in bonds of the 
state or of its counties, cities, or towns, or in property 
situated therein and returned for taxation, the taxes 
therein referred to should be one-fifth of those named. 
Plaintiffs in error were foreign corporations engaged 
in the manufacture of automobiles and filed bills to 
restrain the enforcement of this tax. The Supreme 
Court of the State affirmed a decree denying relief 
and the cases were brought before the United States 
Supreme Court by writ of error. The motor com- 
panies contended (1) that the act imposing the tax 
offends the equal protection clause of the fourteenth 
amendment and (2) that it attempts to regulate 
interstate commerce, in contravention of the com- 
merce clause of the Constitution. 

Mr. Justice McKenna delivered the opinion of 
the court. He showed that both contentions, although 
distinct, turned alike upon discrimination, the first 
being based on discrimination against the corporations 
and the second, against their product. Taking these 
contentions up separately, the learned Justice said: 

This court has decided too often to need citation of 

the cases that corporations doing business in a state, and 
having an agent there, are within the jurisdiction of the 
state for the purpose of suit against them . . . and sub- 
ject to its laws, equally with the corporations of the state. 
It will be observed, however, that the act under review 
applies to all manufacturers and persons engaged in sell- 
ing automobiles in the state. The act makes no distinc- 
tions between non-resident and_ resident manufacturers. 
Wherein, then, is there discrimination? It is contended 
to be in the provision which reduces the tax to one-fifth of 
its amount—from $500 vo $100—if the manufacturer of the 
automobiles has three-fourths of his assets invested in the 
bonds of the state or some of its municipalities, or in other 
property situated therein and returned for taxation. The 
provision is declared to be impossible of performance, 
and its effect to be that a manufacturer not having such 
investment of property is charged $500 for a license, and 
one having such investment of property is charged only 
$100. And plaintiffs in error, it is asserted, are necessarily 
in the $500 class. The contrasting assertion is that local 
manufcaturers are in the $100 class, and that, therefore, 
there is illegal discrimination in their favor. 

The motor companies denounced the provision of 
the act as “contrary to all common sense” and showed 
that the State Supreme Court conceded the improb- 
ability of compliance with it by manufacturers of an- 
other state. The Attorney General of the state seemed 
to concur in the denunciation and took the position 
that it was “an utterly futile project,” but in order 
to remove or palliate its discrimination declared it as 
“futile” to manufacturers of the state as to those of 
other states and therefore dismissed the provision as 
inapplicable. On this point the learned Justice said: 

May we accept his view of it, that is, regard the con- 

dition as a mere brutum fulmen, imposing no condition 
or burden, against the decision of the Supreme Court of 
the state? The court has assumed its efficacy and re- 
garded it as a legal condition _ We are unable to 
concur in this conclusion. It is a perilous power to con- 
cede to the state, and it is immediately manifest that it 
can be exerted to prevent all commerce of those corpora- 
tions (or other corporations) with the state, except as 
the commerce might be through direct personal purchases 


Adv. Ops. 


and importations. In other words, the power can be ex- 
erted to exclude the products of those corporations and 
every other corporation, if they have, or it has, agents 
in the state. 

Taking up the provisions of the statute requirin 
the investment of a like proportion of the assets o 
foreign manufacturers in personal property within the 
state, anc the contention of the state Attorney General 
that this provision could be complied with as easily 
by a foreign as by a domestic corporation and that it 
discriminated against neither, the learned Justice said: 

__ To this we cannot assent. The condition can be sat- 
isfied by a resident manufacturer, his factory and its prod- 
ucts in the first instance being within the state; it cannot 
be satisfied by a _non-resident manufacturer, _ his 
factory necessarily being in another state, some of its 
products only at a given time being within the state. 
herefore, there is a real discrimination, and an offense 
against the 14th Amendment, if we assume that the cor- 
porations are within the state. 

Passing now to the second contention, that the 
act was an attempt to regulate commerce between the 
states, a contention which had been denied by the 
Supreme Court of the state on the ground that the 
automobiles had passed out of interstate commerce, 
had reached repose in the state, and become subject 
of intra-state jurisdiction, Mr. Justice McKenna said: 

_ It is the finding of the court that the automobiles were 
in the hands of the agents of the consigning corporations, 
and, therefore, a tax against them was practically a tax 
on their importation into the state. It is not necessary 
to say it would be useless to send them to the state if their 
sale could be prevened by a prohibitive tax, or one so 
discriminating that it would prevent competition with the 
products of the state The imposition of such a 
tax is practically the usurpation of the power of Congress, 
over interstate commerce, and therefore illegal. 

The judgment of the supreme court of North 
Carolina was reversed and the cause remanded. Mr. 
Justice Pitney and Mr. Justice Brandeis dissented, 
without opinion. 

The case was argued by Mr. J. E. Alexander for 
plaintiff in error and by Mr. James S. Manning, At- 
torney General of North Carolina. 


Taxation.—(b) Estate Tax, Deductions, In- 
come Tax 
United States v. Woodward, et al., Executor, 
Adv. Ops. p. 728. 
The testator died in December, 1917, and his 
executors on February 8, 1919, paid an estate tax of 
$489,834.07, which came due December 15, 1918, under 


the Revenue Act of 1916. Shortly thereafter the 
executors made a return under the Revenue Act of 
1918 of the income of the testator’s estate for the tax- 
able year 1918 and claimed therein a deduction for the 
said estate tax. The Commissioner of Internal Rev- 
enue refused to allow the deduction and assessed an 
income tax of $165,075.78 against the estate. Had the 
deduction been allowed there would have been no tax- 
able income for that year. The executors paid the last 
mentioned sum under duress and after taking the 
necessary steps to do so, brought suit in the Court of 
Claims to recover the moneys so exacted. The Court 
of Claims held that the estate tax was deductible from 
the income of the estate and the government appealed. 

Mr. Justice Van Devanter delivered the opinion 
of the court, and stated the point of law involved, as 
follows: 


The sole question for decision is: Was the estate 
tax paid by the executors, and claimed by them as 
a deduction in the income tax return for the year 1918, 
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an allowable deduction in ascertaining the net taxable 
income of the estate for that year? 
The learned Justice summarized the provisions of 
the two acts under which the respective taxes were 
collected as follows: 


The Act of 1918 subjects the net income 
“received by estates of deceased persons during the 
period of administration or settlement” to an income 
tax measured by fixed percentages thereof; / . . 
requires that the net income be ascertained by taking 
the gross income, as defined in Section 213, and mak- 
ing the deductions named in Section 214, and by 
Section 214 makes express provision for the deduction 
of “taxes paid or accrued within the taxable year, 
imposed (a) by the authority of the United States, 
except income, war-profits and excess-profits taxes.” 


He declared that the last provision was the im- 
portant one and analyzed and applied it as follows: 


It is not ambiguous but explicit, and leaves little 
room for construction. The words of its major clause 
are comprehensive and include every tax which is 
charged against the estate by the authority of the 
United States. The excepting clause specifically enu- 
merates what is to be excepted. The implication from 
the latter is that the taxes which it enumerates would 
be within the major clause were they not expressly 
excepted, and also that there was no purpose to ex- 
cept any others. Estate taxes were as well known 
at the time the provision was framed as the ones par- 
ticularly excepted. Indeed, the same act, by Sections 
400-410, expressly provides for their continued im- 
position and enforcement. Thus, their omission from 
the excepting clause means that Congress did not 
intend to except them. 

The learned Justice declared that the statute par- 
ticularly denominated the state tax a tax and that it 
had so been recognized in the case of New York Trust 
Co. v. Eisner. He overruled the contention of the 


government as follows: 

It is made a charge on the estate, and is to be paid 
out of it by the administrator or executor, substan- 
tially as other taxes and charges are paid. It be- 
comes due not at the time of the decedent’s death, as 
suggested by counsel for the government, but one 
year thereafter, as the statute plainly provides. It 
does not segregate any part of the estate from the 
rest, and keep it from passing to the administrator 
or executor for purposes of administration, as counsel 
contend, but is made a general charge on the gross 
estate, and is to be paid in money out of any avail- 
able funds, or, if there be none, by converting other 
property into money for the purpose. 

he deduction was accordingly held allowable 

and the judgment of the Court of Claims affirmed. 

The case was argued by Solicitor General Frier- 

son for the Government and by Mr. E. J. Smyer for 


the executors. 





This completes our review of those opinions se- 
lected for that purpose from the cases decided at the 
last term of the Supreme Court. At that term 608 





cases were disposed of, 218 full opinions were handed 
down and 390 “memorandum” opinions. Of these 608 
cases, dissent was recorded in 42. Dissenting opinions 
were filed in 14 and dissent noted withou opinion in 
25. In three of the 42 cases dissenting justices con- 
curred in the judgment of the court and the dissent was 
directed at the course of reasoning adopted in the ma- 
jority opinion. Those who have studied these cases 
in which dissents were recorded, will, it is believed, 
agree that no uncertainty as to the fixed and fundamen- 
tal principles of the law was evidenced, but that in 
most cases the difference was as to which principle of 
law was applicable to the peculiar facts of the case. 
This is the reason why it is so difficult, in reading the 
prevailing and dissenting opinions, to put one’s finger 
on the error in either. Usually both are right so far as 
the law is concerned. 

The court has made a gain on its undisposed-of 
cases, as appears from the following table furnished b 
the courtesy of Mr. C. E. Stewart, the Chief Clerk 
of the Department of Justice: 

Appellate Original 


‘ Docket Docket Total 
Cases pending from previous term. .386 24 410 


Cases docketed October, 1920, term.555 10 565 

Racin ina a% ed venddeleasn ome 941 34 975 
Cases disposed of at the term...... 598 10 608 
Cases remaining undisposed of..... 343 24 367 


Of the 598 appellate cases disposed of only 92 
were reversed; 139 were affirmed, 83 dismissed, 230 
petitions for certiorari denied, 47 settled by the parties 
and 7 certified questions answered. 

During and since the years of our participation 
in the World War, problems arising from that war 
have necessarily demanded the attention of our high- 
est tribunal. Some of the opinions delivered in cases 
involving the war powers of the nation will rank in 
history as among the most notable contributions to our 
body of constitutional law. Without some of them, 
our power to carry on effective war would have been 
gravely impaired. New problems will arise—the prob- 
lems of reconstruction and of a social justice which 
shall end the existing war between classes and inter- 
ests. The more important of these problems are 
sooner or later brought before our court of last resort, 
and history justifies the confident assertion that in the 
pronouncements of that court will be found most ef- 
fective aid to the solution of such problems. 

A study of selected decisions of the Supreme 
Court of the United States will repay the busiest 
lawyer for the time devoted to such study and is well 
worth while for any layman. 





THE FEDERAL TRADE COMMISSION 


By HerMAN OLIPHANT 


fe daily press during October printed reports 
from Washington that administration leaders fa- 
voring abolition of the Federal Trade Commission and 
those opposed to its complete destruction have effected 
a compromise whereby the functions of the Commis- 
sion are to be retained but the Commission itself is to 
become a bureau of the Department of Justice. It is 
stated that there are indications that the President is 
not adverse to this proposal. 

Assuming that these reports are substantially cor- 
rect, the proposal is a matter of capital importance 


to the public. It may be that the Federal Trade Com- 
mission should be muzzled and rendered wholly im- 
potent, if not abolished. If rendering it wholly in- 
nocuous were the purpose, there could be no more 
effective way of doing it than by making the transfer 
suggested, because the Commission must acquire and 
maintain something of the judicial impartiality of the 
Interstate Commerce Commission and there must be 
a widespread confidence that such impartiality exists 
if it is to fulfill its promise of becoming a useful device 
in national regulation of business. Make the Com- 
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mission a subordinate of the chief prosecuting officer 
of the federal government and only the most credulous 
could believe that its impartiality would survive the 
pressure of that position, while no one could believe 
that public confidence in the existence of such impar- 
tiality would flourish even though the Commission 
did continue impartial. Have the proponents of this 
transfer considered what the situation would be if the 
next Attorney General should take office and then 
announce that there would be a “raid on business” in- 
stead of promising that there would be none? If they 
have, they must have concluded, and rightly, that such 
a situation would be quite as destructive of the Com- 
mission’s effectiveness as the one in present prospect. 

Whichever way one turns, therefore, it is appar- 
ent that the reported proposal goes to the existence of 
the Commission as a significant part of our regulative 
machinery, and this justifies a brief statement of some 
of the basic matters which should be kept in mind in 
deciding whether to make the change. 

So far as public thought on social contro! of busi- 
ness has been articulate, it has been occupied with 
keeping the balance of conflicting interests sufficiently 
even to permit competition to continue a regulating 
force of reasonable efficacy, the belief being that the 
only alternative was detailed regulation by law with 
the consequent expense, inflexibility and inefficiency of 
bureaucracy. Postulating that policy, prudence would 
suggest that we examine what experience we have had 
in attempting to maintain conditions favorable to com- 
petition for the light it may throw on the present prob- 
lem. 

Surveying the past fifty years, during which con- 
trol of business became an acute problem as one of 
the results of the nation’s metamorphosis from a purely 


agricultural to a markedly industrial community, it ts 
seen that competition has faced in succession, two 
grave dangers. 

Those seeking to eliminate competition first tried 
the more obviously possible method of substituting 
monopoly by securing control through the form of 


business organization. Loose forms of organization 
were tried first. A contract among otherwise inde- 
pendent business units which fixed prices, divided ter- 
ritory, and the like, is an example. Then followed 
more and more closely-knit forms of organization, 
such as the voting trust and the holding corporation. 
These were stricken down by the courts upon common 
law principles as to contracts and combinations in re- 
straint of trade, which principles were little strength- 
ened by statutory declarations of them. The thing 
which was vicious in these intermediate forms of or- 
ganization under postulated notions as to competition 
was that they conferred a control disproportionately 
great compared with the risks and responsibility of 
actual ownership involved. Step by step, the courts 
drove those seeking control to make their ownership 
commensurate with that control and the giant corpora- 
tions of the present resulted. Now there seems to be 
a disposition to let the matter rest at that point, the 
wisdom of our experience being distilled into the say- 
ing that there is nothing criminal about mere size. 
Whether it was the one intended or desired, this is the 
result which followed the attempt to meet the first 
danger which competition faced. : 

The second danger is the manner in which a busi- 
ness is conducted once it is organized. With that 
danger we are now grappling. While business units 
were small, it was no cause for grave concern, lest 
competition be stifled, that such units used too effective 


weapons in the struggle of competition, but it is a mat- 
ter of serious concern now that business has been 
driven into large and powerful units for in their hands 
unfair methods of competition may readily become 
fatal to the continued existence of a competitive or- 
ganization of industry and commerce. This danger 
caused and justifies the Federal Trade Commission 
Law which makes unlawful all “unfair methods of 
competition” and sets up machinery for their elimina- 
tion. 

The category “unfair methods of competition” is 
admittedly so vague as to leave the body applying it 
free to draw the boundaries about as it chooses. "This 
uncertainty, if not a virtue, is justified by three im- 
portant analogies in one-half century of experience 
in regulating business and controlling its regulation. 
“Due process,” “contracts and combinations in re- 
straint of trade” and “unjust discrimination” are all 
like vague terms permitting free action except for the 
partial definition of them which follows them into the 
statutes from the common law. In the case of all 
three of them, we have gone about controlling complex 
and shifting situations in the thoroughly Anglo-Saxon 
fashion of cutting and fitting, with results, however 
unsatisfactory, at least much better than would have 
been possible by attempting at the outset exhaustive 
catalogues of particular kinds of conduct prohibited, 
because such catalogues would have had all the in- 
flexibility and imperfections of any catalogue which 
is the product of human prescience as to intricate so- 
cial relations in a state of flux. 

It must be admitted that the Supreme Court, in 
its opportunistic application of “due process” and “con- 
tracts and combinations in restraint of trade,” would 
have evolved structures of control which would work 
with less friction and less lost motion if there could 
have been coordinated with it impartial and efficient 
governmental machinery for gathering and sifting the 
facts, so that the court would have had less frequently 
to rely upon its empirical conclusions as to what the 
social facts of its problems were. So also if it could 
have had the cooperation of governmental machinery 
for carrying its conclusions into effect. The Interstate 
Commerce Commission has combined these three func- 
tions of investigation, adjudication, and enforcement 
and almost all informed and fair opinion is that the 
task of regulation put upon it has been done in an 
intelligent and efficient manner, considering the limi- 
tations present and considering, too, the ways common 
to democracies. 

The problem of the next few decades is regulating 
methods of competition if we choose the reign of com- 
petition rather than that of detailed governmental reg- 
ulation and control. The best in our experience_in 
such matters dictates leaving some such vague term as 
“unfair methods of competition” in the hands of a 
body so organized that it can exercise the three-fold 
function involved in an opportunistic method of social 
control of business, letting time, experience, and study 
guide the way through this uncertain realm. It was 
just this hopeful and thoughtful purpose that under- 
lay the constitution of the Federal Trade Commission. 
It may need structural changes. If so, the Interstate 
Commerce Commission is a splendid model to follow 
in making them. It should not be destroyed yet that, 
in effect, is the proposal. 

Let us not be deceived. The situation ahead of us 
will be controlled. The only question is whether this 
will be done fairly and intelligently. 
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THE WASHINGTON CONFERENCE 


Evidence overwhelmingly multiplies that 
the people of the world are hoping and 
praying that the conference of nations called 
by the President of the United States to be- 
gin on Armistice day of this year, may 
greatly diminish the chances of war, and 
hasten the advent of world-wide peace. 

This notable unanimity in regard to the 
hoped-for consequences of the conference 
gives way to a bewildering discord as to its 
scope and the methods of accomplishing the 
results desired. For proof of this assertion 
it is only necessary to refer to the contro- 
versy which has arisen as to the name of the 
conference. Optimistic souls began with 
one accord to call it the Disarmament Con- 
ference, but the administration found it nec- 
essary to suggest that it be styled the Con- 
ference on the Limitation of Armaments. 

Marshal Foch, expressing the earnest 
hope of France for the success of the confer- 
ence, has very recently declared that as we 
had to fight for victory, so must we now 
fight for peace. In that fight for victory the 
lawyers of this country did their part. It 
may‘never be fully realized how great was 
the influence of the lawyers in helping to 
build up the marvelous accord with which 
the civilian population of this country sup- 
pofted the government and the army. In 
this new fight for peace the opportunity of 
the lawyer is even greater. 

The weapon which the lawyer can wield 
skillfully and effectively in this new conflict 
is his knowledge of the fundamental pre- 
requisites of peace. He knows that the first 
necessity is a fearless inventory of those dis- 
putes between nations which are likely to 





lead to war, and that the second is the just 
settlement of those disputes. 

He knows that if a just settlement can- 
not be reached by friendly negotiation the 
third necessity is an agreement to submit 
the dispute to some tribunal, which shall de- 
cide it according to the principles of right 
and justice. 

He knows that unless the controversy 
is settled in one of these ways, it must re- 
main as a potential cause of war. 

The lawyer knows that as long as such 
causes of war exist it is folly to hope for any 
thorough-going measure of disarmament, 
and that when they are discovered and re- 
moved, disarmament will come automati- 
cally. 

By holding forth these simple truths 
which he has learned from history and from 
his daily experiences, the lawyer can help 
mightily in the new fight for peace. 


Since the above was put into type, the 
conference has met, and it is possible to ap- 
praise its purposes and scope. 

No one can now doubt that its objective 
goes beyond a mere dickering as to the num- 
ber of ships to be scrapped and the relative 
naval armament to be maintained. Presi- 
dent Harding in his address of welcome de- 
clared that “all thoughtful peoples wish for 
real limitation of armament and would like 
war outlawed.” He voiced the unspoken cry 
of a hundred million of our people at the 
burial of the unknown American soldier: 
“How can humanity justify or God for- 
give?” 

The most dramatic utterance of Secre- 
tary Hughes was his proposal for an imme- 
diate ten-year naval holiday and the scrap- 
ping of millions of tons of fighting ships, but 
his most significant and hopeful utterance 
was this: 

The inclusion of the proposal for the discus- 
sion of Pacific and far eastern questions was not 
for the purpose of embarrassing or delaying an 
agreement for the limitation of armament, but 
rather to support that undertaking by availing 
ourselves of this meeting to endeavor to reach a 
common understanding as to the principles and 
policies to be followed in the Far East, and thus 
greatly to diminish, and if possible, wholly to re- 
move discernible sources of controversy. 

The lawyer is now justified in believing 
that the conference will hasten the era of 
justice and peace for nations, and that it will 
accomplish something far greater than the 
mere limitation of armaments. 
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AS OTHERS SEE US 


The Carnegie Foundation for the Ad- 
vancement of Teaching has made public the 
result of eight years of study and of the co- 
operation of more than forty men, in its Bul- 
letin number fifteen, entitled: “Training for 
the Public Profession of the Law.” A re- 
view of this Bulletin, by Mr. John B. San- 
born, Secretary of the section on legal edu- 
cation and admission to the bar, appears in 
this issue, and the Bulletin itself should be 
read by every lawyer who is interested in 
the higher things of his profession. 

The author of the Bulletin, Mr. Alfred 
Z. Reed, is not a lawyer and while he sees 
our faults better than we can, he has an un- 
usual conception of the high function of the 
lawyer. It was not by inadvertence that he 
inserted the word “public” before the words 
“profession of the law.” In his introduction 
he declares that the practice of the law is “a 
public function in a sense that the practice 
of other professions, such as medicine, is 
not.” That lawyers “are a part of the gov- 
erning mechanism of the state,” that “their 
functions are in a broad sense political” and 
that “this springs fundamentally from the 
fact, early discovered, that private individ- 
uals cannot secure justice without the aid of 
a special professional order to represent and 
to advise them. To this end lawyers were 
instituted as a body of public servants, es- 
sential for the maintenance of private 
rights.” 

Civilization rests upon the foundation 
of justice and would not long endure but 
for the judicial institution. This depart- 
ment of government is not confined to the 
judges but includes all officers of the courts. 
For every time that justice is administered 
once by the tribunals, it is administered 
thousands of times by the advice of the law- 
yer, and by the fixed concepts of law and 
justice which the race has inherited from 
successive generations who have shaped the 
course of their lives upon the wise counsel 
of men learned in the law. 





PREVENTIVE JUSTICE 

The Supreme Court of Kansas has sus- 
tained the Kansas “Declaratory Judg- 
ments” Act. A review of that decision, by 
a distinguished member of the bar of that 
state, is printed in this number. The Kan- 
Sas statute was drawn after the Michigan 
Supreme Court by a divided court had de- 
clared unconstitutional the Michigan statute 


authorizing declaratory judgments. The 
draftsman of the Kansas statute endeavored 
to forestall the principal ground of attack 
by limiting the exercise of this jurisdiction 
to causes in which an actual controversy 
exists. This limitation is a wise one and the 
Kansas Act is commended to the considera- 
tion of the Commission on Uniform Laws, 
which has recently been studying the sub- 
ject, and is understood to be about to pub- 
lish a draft of a bill for such an act and to 
recommend its passage by the legislatures 
of all the states. A similar statute is being 
proposed and urged for passage by the con- 
gress. 

In a changing and moving world the 
judicial institution must keep step with the 
growing needs of today. The Supreme Court 
of Kansas has done pioneer work in meeting 
one of the greatest of these needs. 





CANONS OF ETHICS AS LAW 


The canons of ethics formulated by the 
American Bar Association have been adopted 
verbatim by State and Local Bar Associations 
of this country. There is no other one thing 
which the American Bar Association has done 
which has received such unanimous approval. 
While this in itself does not give the canons 
the status of law it establishes a common con- 
sent which is an adequate basis for the estab- 
lishment of the canons as law in either one of 
two ways. 

In another column we publish a letter 
from the chairman of the New York State 
Bar Association Committee on Professional 
Ethics in which he deprecates any attempt to 
have the canons enacted into statute law. 

The Journal is entirely in accord with this 
point of view, not only for the reasons so well 
stated by Mr. Hinrichs, but also because legis- 
lative bodies contain so large a proportion of 
men who lack the knowledge and experience 
essential to such a task. ‘There is, however, an 
entirely feasible method by which the judicial 
department may give to these canons the prac- 
tical force and effect of law. If they are cited 
in the briefs of counsel in all disbarment and 
disciplinary proceedings and in all civil and 
criminal actions which involve charges of 
fraud or improper conduct on the part of a 
lawyer (happily such cases are few and far 
between), and if the appropriate canon is 
quoted in the opinion of the court, there will 
slowly but surely spring up a body of law 
unquestionable in authority and adequate for 
every practical purpose. 
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SPEEDY JUSTICE IN CRIMINAL CASES 





Brief Account of What the Chicago Crime Commission Has Accomplished in Cam- 
paign to Reduce Law Violations by Securing Quicker 
Punishment of Offenders* 


By Epwin W. Sims 


Of the Chicago, Illinois, Bar 


throughout the country declared that crime in 

American cities was at high tide. They repeatedly 
asserted that a wave of crime was sweeping the country 
with a deluge of murders, burglaries and robberies and 
that every kind of violence and lawlessness was rife. 

A consideration, therefore, of the relation which 
the administration of Criminal Justice bears to out- 
bursts of this kind will be of interest not only to crim- 
inologists, but to society generally. 

The history of organized government demon- 
strates conclusively that the speedy trial of criminal 
cases and the swift and certain punishment of criminals 
promptly effect a reduction in the volume of crime. 
On the other hand, increased crime follows closely on 
the heels of delayed trials and deferred punishment. 
In short, crime increases or decreases in the propor- 
tion that punishment is swift and certain. 

The speed with which crime is punished has a 
great deal more to do with the preservation of law and 
order in the community than the severity of punish- 
ment. It was the speedy action of the Vigilance Com- 
mittee, in the frontier days of California, in adminis- 
tering swift and certain punishment more than the 
severity of the punishment that brought back order 
in that state. 

Criminal laws bear close analogy to natural laws. 
A child puts its hand in the fire but once. One experi- 
ence is sufficient. It is not necessary that the injury 
be severe. The natural law is effective because the 
punishment is always instant and certain. On the 
other hand, where punishment is slower and farther 
removed from the violation, we find a tendency among 
humans to offend with much less concern. 

Criminal laws are designed to protect life and 
property and to preserve peace in civilized communi- 
ties. In order to make sure of the accomplishment of 
those results, organized government provides that 
those who persistently violate criminal laws shall be 
punished. It appears, therefore, that if we wish to 
enjoy the benefits of protection of life and the preser- 
vation of property, for which government was pri- 
marily organized, it is imperative that cases arising 
under the criminal laws be speedily disposed of. 

Existing criminal laws in America are the evolu- 
tion of centuries of practical experience. As they have 
been developed they are invaluable. There are those, 
however, who attack the theory of punishment and 
who, contending that crime is a disease, recommend 
and urge that punishment be abolished and some other 
form of treatment substituted. I am not going into 
that phase of the subject at all, other than to express 
the opinion that it is a grave mistake in any way to 
interfere with, impede or hamper the enforcement of 
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existing laws which have been centuries in develop- 
ment, at least until the experiment has been thoroughly 
tested and found to be practical. 

The City of Chicago offers an illustration of the 
effect which the speedy trial of criminal cases has on 
the volume of crime. Chicago has no more crime pro- 
portionately than other large cities. I refer to it here 
because a practical experiment to reduce crime which 
it has successfully carried out points the way to less 
lawlessness in large cities. 

Three years ago the Chicago Association of Com- 
merce appointed and financed a Crime Commission. 
This commission is not a reform organization. It does 
not of itself undertake the apprehension nor the prose- 
cution of criminals; it does not duplicate the work of 
any official or department of government. It is an or- 
ganization of lawyers and business men assigned the 
duty of ascertaining why there is so much crime and 
taking steps to effect a reduction. 

The commission limits its activity to an investiga- 
tion of crimes of violence, murder, burglary and rob- 
bery. It early reached the conclusion that crime flour- 
ished because criminals escaped punishment and that 
the principal avenue of escape was the delay in the 
trial of criminal cases. Therefore it set out to bring 
about the more speedy punishment of criminals. 

The commission was organized in the year 1919. 
Data collected for that year showed there were 110 
murders to one million of population in Chicago, as 
against nine to the million in Great Britain and thir- 
teen to the million in Canada. This meant that, during 
the year 1919, there were more murders in Chicago, 
with a population of 3,000,000, than in the British 
Isles with a population of 40,000,000. 

For years in Great Britain and Canada, murder 
cases have been generally disposed of within 60 or 90 
days; and by disposed of, I mean that there has been 
a trial, an appeal, and the execution of the penalty 
within that time. In American cities there are prac- 
tically no murder cases being tried within 90 days. 

On April 1, 1920, 135 persons previously indicted 
for murder were awaiting trial in Chicago. In 104 
cases the accused were at liberty on bond. In the ma- 
jority of cases so much time had elapsed since indict- 
ment that witnesses had disappeared, evidence had 
been lost and successful prosecution made most diffi- 
cult. 

The situation was brought to the attention of the 
courts and officials by the Crime Commission, with 
the result that four judges then in the Civil Courts vol- 
unteered to sit in the Criminal Court and try cases 
until the murder docket was cleared. The trial of these 
cases resulted in the sentencing of twelve to hang and 
twelve to the penitentiary for from one year to life. 

The effect on the number of murders in Chicago 
was electrical. Immediately following the speedy dis- 
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position of these cases, the murder rate in Chicago 
dropped 51 per cent, where it has since remained. 
The record for the first seven months of each of the 
last three years is as follows: 1919—232; 1920—87; 
1921—91. 

And so it was that with the newspapers through- 
out the country declaring that in the winter of 1920-21 
crime was at high tide, it was a source of satisfaction 
to the citizens of Chicago to know the three major 
crimes of violence in Chicago had decreased. 

The difficulty in securing conviction after long 
delay is evidenced by the following: 

February 10, 1921, Michael Heinan, 17 years of 
age, was shot and killed by Thomas Chap, a bartender 
in a saloon. At the coroner’s inquest Chap admitted 
the shooting, and justified his act by accusing Heinan 
of striking matches on the bar top and kicking his dog. 
The boy was ordered from the saloon, and as he left 
Chap shot him in the back. Chap was indicted for 
murder March 4, 1911, and released on $10,000 bonds. 

In compiling its report on continuances, the Chi- 
cago Crime Commission ran across the case, and in 
December, 1919, eight and one-half years after the 
crime was committed, the defendant was placed on 
trial. The evidence seemed to be convincing, and the 
case was ably presented by the prosecuting attorney, 
notwithstanding which the jury returned a verdict of 
“not guilty.” 

The jurors, in explaining how they -came to reach 
that verdict in the face of the evidence presented, 
stated that they felt there was some reason which was 
being withheld from them for the nearly nine-year de- 
lay, and that under such peculiar circumstances they 
concluded to return a verdict of “not guilty.” 

The Constitution of the United States and those 
of many of the States, provide that “In all criminal 
prosecutions, the accused shall enjoy the right to a 
speedy trial.” As a matter of fact, the right to a 
speedy trial is the last thing the modern professional 
criminal desires. What he wants and what he too 
often obtains are continuances which drag the case 
along until the prosecutor and the public are tired out, 
and the prosecution eventually dropped. 

In-most American cities the criminal is warranted 
in assuming that there is better than a 50-50 chance 
that he will never even be arrested. If arrested, there 
stands between him and actual punishment the pos- 
sibility of escape on inadequate or “straw” bail. Dur- 
ing a long line of continuances, the disappearance or 
death of the state’s witnesses is probable. Other ave- 
nues of escape are disagreement of the jury, a new 
trial, probation by the trial judge, appeal to higher 
courts, reversal, another trial, and if finally convicted 
and the conviction sustained on appeal, there still re- 
mains the possibility of parole or pardon. 

A certain volume of crime is inevitable in every 
community. It is not accidental crime resulting from 
passionate outbursts which is stirring our communi- 
ties. It is the growing belief that in our large cities 
crime has become an established occupation carried 
on by men who have dedicated themselves to the busi- 
ness. This belief is warranted by the fact that very 
frequently members of the same gang of criminals 
accumulate a number of additional indictments cover- 
ing offenses committed while out on bail awaiting trial 
for the first offense. 

The case of Frank Rio and his associates is typical 
of the abuses of continuances. The law first began to 
annoy Rio on May 28, 1918, when two indictments 


charging larceny were returned against him. He was 
admitted to $3,000 bail and the cases continued. On 
May 7, 1919, with the original indictments yet undis- 
posed of, three additional indictments were returned 
against him for burglary and holdup. 

May 28, 1919, a fifth indictment was returned 
charging burglary, and Rio was again admitted to bail. 

During the hot spell Rio seems to have become 
peeved at the action of the prosecuting attorney in set- 
ting his cases for trial, and on June 24, 1919, he openly 
expressed his disapproval by walking out of the court- 
room while court was in session and his bonds were 
forfeited. 

It appears, however, that Rio’s business engage- 
ments were not seriously interfered with by the for- 
feiture of his bond, for we find that new indictments, 
one charging burglary and the other larceny, were re- 
turned shortly thereafter, namely, on July 9, 1919. 
This brought the total number of pending indictments 
against him up to seven. 

In October there was a trial on the robbery indict- 
ments returned the May previous, with a verdict of 
“not guilty.” 

The history of this case is extremely interesting 
as showing the annoyance to which one who 
in the business of burglary and crime is subjected by 
the law. It will be noted that during the pendence of 
the original case in the Criminal Court Rio accumu- 
lated a total of eight indictments for alleged viola- 
tions. It appears, however, that the verdict of “not 
guilty” on one of the eight charges pending against 
him had a stimulating effect, because shortly there- 
after he was arrested for an alleged theft of furs 
valued at thousands of dollars. 

He was again indicted November 14, 1919, and 
released on a $35,000 bond, on which property sched- 
uled at $20,000 was given as security. 

Of course, to be of use to the criminal, he must 
be able to obtain his freedom during these continuances 
on easily obtained inadequate or “straw” bail. You 
would probably be amazed if you know the number 
of professional criminals who escape punishment en- 
tirely by giving “straw” bail and then disappearing. 

The Chicago officials have instituted a system 
which has stopped this avenue of escape, but the year 
before they acted defendants represented by over a 
million dollars of uncollectible “straw” bail escaped 
punishment in this manner. 

The “straw” bondsman has the world beaten for 
high finance. I am familiar with a case where a pro- 
fessional bondsman with an equity of $6,750 in an 
apartment building went surety on $269,500 worth of 
bonds scheduling this one piece of property in all 
cases. But that is not all. He continued in business 
after his equity was reduced by the entry of a judg- 
ment of $3,500 on a forfeited bond to the extent of 
furnishing $160,000 worth of bail. 

In another case a professional bondsman went 
surety on bonds aggregating $304,600 after and while 
there stood against him an unsatisfied judgment of 
$3,000 on bonds previously forfeited. 

In this connection, I am glad to state that the 
prosecuting attorney and judges in Chicago promptly 
established procedure which now prevents this. __ 

If communities wish to reduce crime, a bond in a 
criminal case should be a bond and not a mere means 
of escape. 

The crime wave which the press stated was pre- 
valent last winter was, in my opinion, due generally 
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to the fact that in most communities there is a lack 
of public sentiment crystallized into an insistent and 
continuing demand that criminals be punished. Di- 
rectly it is due to a failure of the local government 
to apprehend, prosecute and punish crime with that 
certain swiftness necessary to inspire fear in criminals. 

If American cities expect successfully to cope with 
the problem of reducing crime, they must understand 
the criminal. There has been too much meddling with 
the enforcement of the criminal laws by well-meaning 
people who do not understand crime or criminals. 

The criminal does not talk the language of the 
honest citizen and the average law-abiding citizen does 
not seem able to comprehend that the principles of 
honesty, humanity and justice which govern the cit:- 
zen’s conduct have no place in the mind of the criminal. 
In human affairs two times two is not four with the 
criminal and yet American cities persist in dealing with 
him on the basis that it is. 

The man who arms himself with a gun and de- 
liberately plans to take by force property which docs 
not belong to him, prepared to kill the owner if neces- 
sary, understands only one influence, and that influence 
is the use of force. The inexorable use of the lawiul 
force of government is the only way to combat the un- 
lawtul use of force by the criminal. So much mis- 
placed soft-hearted sympathy has been mixed with the 
application ot the lawful force of government in many 
communities that it has become so feeble as to prac- 
tically lose its effect. 

here has been too much moilycoddiing of the 
less than one-third of one per cent ot the population 
which is criminal. We seem to have forgotten that 
the small fraction of our popuiation which happeus 
to be temporarily imprisoned in jails and penitenuaries 
is there because it should be punished. 

lf American cities wish to reduce crime and make 
their locality not only a safe place in which to live, 
but a safe place in which to transact business, they 
must provide for criminals speedy punishment that 
punishes, instead of giving them a vacation in institu- 
tions where they have a better living than if they were 
free. 

So also if American cities expect their officials to 
lock up criminals when the law commands that they be 
locked up and hang them when it ordains that they be 
hung, we must quit being squeamish about it when 
those officials do their duty. 

Tender solicitude for the feelings of convicted 
criminals publicly expressed is very unfortunate. It 
misleads potential criminals into believing that the 
community is more interested in them than it is in their 
victims. It would be more helpful if public sympathy 
was directed to a consideration of the feelings of the 
widows and children of policemen murdered in the 
discharge of their duty or to the survivors of those 
who are victimized by the outlaws. 

The striking results accomplished by the Crime 
Commission to date are attributable principally to the 
fact that the policy of the Commission has been one of 
construction rather than of destruction. 

The Commission did not start out with the theory 
that all officials were inefficient or corrupt nor that the 
local government was a failure, nor that the criminal 
laws were all wrong. 

Instead, it proceeded on the theory that existing 
criminal laws would be effective if vigorously and im- 
partially administered, and that existing officials gen- 






erally were honest and in the main desirous of effi- 
ciently serving the public. 

When it started the Commission knew that there 
were more crimes of violence in Chicago than there 
should be, but instead of blindly blaming everybody 
and everything it investigated and got the facts. Now 
while the facts disclosed incompetency, inefficiency 
and even corruption in spots in connection with the 
apprehension and punishment of criminals, it also 
clearly appeared that the system was the growth of 
many years, extending back through many adminis- 
trations and, therefore, that no existing official should 
be condemned, at least until he had been advised of 
conditions and declined to remedy them. 

Under these circumstances, the facts and sug- 
gested remedies were from time to time quietly brought 
to the attention of those involved, with the result that 
the Commission is receiving the highest degree of co- 
operation from the judges of the courts, Prosecuting 
Attorney and the Superintendent of Police. 

In short, instead of publicly condemning officials, 
the Commission has on one hand quietly secured their 
co-operation, and on the other endeavored to encour- 
age on the part of the public, greater respect for the 
courts and other officials. 

It seems perfectly obvious to me that a solution 
of the difficulty lies in increasing the public respect 
for courts and officials, and that to accomplish this 
result, two things must concur: (1) An administration 
of the laws which commands respect, and (2) Recog- 
nition and appreciation on the part of the public of 
the efforts of honest and efficient officials. 

Briefly, some of the things the Commission has 
accomplished in Chicago, are these: 

1. A 51 per cent reduction in the number of 
murders for the year 1920, as the result of the clearing 
of the murder docket by public-spirited judges who 
volunteered to act under a plan of the Commission. 

2. The exposure of a ring of professional bonds- 
men, disclosing not only the fact that many hundreds 
of criminals had escaped punishment on straw bail, but 
also that forfeited bonds in the sum of approximately 
$5,000,000 were uncollected. 

3. The vigorous prosecution of robbefy cases 
and sending of many men to the penitentiary under 
sentence of from ten years to life. 

4. Registration of public dissatisfaction concern- 
ing the inefficiency of the police, which resulted in the 
appointment of a new Superintendent. 

5. Action to prevent admitting professional 
criminals to parole and probation. 

6. The adoption of a plan by the judges, state’s 
attorney, sheriff, clerk of the Criminal Court and the 
superintendent of police resulting in the assignment 
of seven additional judges to the criminal court, bring- 
ing the total number up to 15, for the purpose of clear- 
ing the criminal docket and keeping it clear. 

7. The energizing of officials to bring about a 
certain, speedy and sure punishment of criminals. 

In my opinion, American cities which find that 
they are suffering from waves of crime can promptly 
effect a reduction by speeding up their machinery so 
that all criminal cases are tried and disposed of within 
30 or 60 days of the commission of the offense. 

Chicago’s answer to crime and lawlessness was 
“Clear the dockets of the Criminal Court and keep 
them clear,” and the records show it was a most ef- 


fective answer. 
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New Reading of McCulloch v. Maryland Needed in Order That Wiser Use of the Nation’s 
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chinery and Minimize Political Usefulness of States* 





By Ruopes S. BAKER 
Of the Dallas, Texas, Bar 


Marshall and Associate Justices Washington, 

Johnson, Livingston, Todd, Duval and Story, 
took their accustomed places upon the bench in the 
court room of the Supreme Court of the United States, 
and court was opened. At that time the sittings of the 
court were held in the basement of the old capitol. 
The courtroom was small, low-ceiled, poorly lighted, 
poorly ventilated and most unimpressive and unattract- 
ive. On this occasion it was crowded to capacity, for 
debate was in the air. William Pinkney, Daniel Web- 
ster and William Wirt, on the one side, and Luther 
Martin, Joseph Wilkerson and Walter Jones on the 
other, were there to submit argument in a case which 
all considered of first importance. Ladies, statesmen 
and lawyers were in the audience. Expectancy was 
tense. The case was called and Webster arose to open 
it. The Justices settled themselves to listen, and argu- 
ment began in the case of James W. McCulloch versus 
The State of Maryland, reported in 4 Wheaton, at 
page 316—the case which in interest to the legal pro- 
fession, in importance to the American citizen and in 
vital continuing and overwhelming influence upon 
American institutions and American history, easily 
surpasses any other case ever tried in that court—the 
greatest court of law ever erected in any nation, in 
any age. 

The scene was full of drama to the lawyer, for, 
on that day, and on that diminutive and unattractive 
stage, appeared in unique combination a group of law- 
yers of unsurpassed brilliancy and ability, submitting 
a cause of unsurpassed importance. Senator Beveridge 
has described Webster’s appearance for us on that 
occasion : 

He was attired in the heighth of fashion—tight 
breeches, blue cloth coat, cut away squarely at the waist 
and adorned with large brass buttons, with coat exposing 
a broad expanse of ruffled shirt with high soft collar 
surrounded by elaborate black stock. 

Only a year before, Webster had firmly estab- 
lished his national position in the profession by his 
argument of the Dartmouth College case, which in 
its making is said to have so affected the court that 
Chief Justice Marshall, with his tall, gaunt figure, so 
far forgot himself that he bent over as if to catch the 
slightest whisper, the deep furrows of his cheek ex- 
panded with emotion and eyes suffused with tears. 
Justice Washington, on his side, with his small and 
emaciated frame and countenance like marble, leaned 
forward with an eager, troubled look, and the re- 
mainder of the court, at the two extremities, pressed, 
as it were, toward a single point to catch each look and 
every movement of the speaker’s face. 

William Wirt was Attorney General at the time, 
and of his tenure of office it is said that no incumbent 


O° a day late in February, 1819, Chief Justice 


*Address delivered at the annual meeting of the Texas State Bar 
Association at San Antonio, Tex., July 5, 1921. 


of it so raised its reputation by identifying it with his 
own did William Wirt. 

Luther Martin was one of the most picturesque 
and individual of the great lawyers of his day. He 
was at that time Attorney General of Maryland, and 
leading counsel for the State of Maryland in the cause 
being argued. It is said of him that he was an acknowl- 
edged leader of the American Bar continuously for the 
period of thirty years. Thirty-two years before, he 
had been Maryland’s most conspicuous and influential 
representative in the Constitutional Convention. He 
had been the leading counsel in the two greatest state 
cases of our earlier history: the impeachment of 
Samuel Chase and the trial of Aaron Burr, and on 
conclusion of the latter case, he had the honor of 
being hanged in effigy at Baltimore by the side of 
Marshall. At the time of the argument in the Mc- 
Culloch case, he was seventy-five years old, but still a 
strong lawyer, despite his half century, at least, of 
excessive drinking. 

Joseph Wilkerson at the time of the argument was 
also one of the leaders of the American Bar and was 
one of the most learned men of the profession, and of 
Walter Jones, Senator Beveridge writes that he was a 
legal genius, though his fame has been obliterated by 
his too single devotion to his profession—a concentra- 
tion unaided by any public service which so greatly 
helps to give permanency to a lawyer's reputation. Of 
the counsel who argued the cause, as a whole, Senator 
Beveridge adds that they “were the most eminent and 
distinguished in the Republic.” 

But the particular star was William Pinkney. 
The spotlight falls on that extraordinary lawyer, whom 
Marshall on one occasion declared to be “the greatest 
man he had ever seen in a court of justice,” making 
his most dramatic appearance and an argument unsur- 
passed even by him before that court which so often 
had been dazzled by his matchless learning and re- 
sistless eloquence. Justice Story, who was not given 
to undue enthusiasm, thus refers to Pinkney’s three- 
day argument: 

Mr. Pinkney arose on Monday to conclude the argu- 
ment. He spoke all that day and yesterday and will 
probably conclude today. It was worth a journey from 
Salem to hear it. His argument was excessively vehement 
but his eloquence was overwhelming. His language, his 
style, his figures, his arguments were most brilliant and 
sparkling. He spoke like a great statesman and patriot 
and a sound constitutional lawyer. All the cobwebs of 
sophistry and metaphysics about State Rights and State 
Sovereignty he brushed away with a mighty besom. 

Pinkney at that time was nearly fifty-five years 
old. Admitted to the bar at twenty-two; at twenty- 
four a delegate to the Maryland convention which 
ratified the Constitution of the United States; he was 
shortly afterwards elected to the House of Delegates 
of Maryland. At twenty-six he was elected to Con- 
gress, but declined to honor. At twenty-eight he was 
elected a member of the Executive Council of Mary- 


601 

















































~ a 
a ai es Ea 





= 







< 


a. — eS 






a at 
~triniente PA, 





<< er 
ot 2a et 





<——s 











oS Ss > RS 


el Ne SO 













A an 5 I 


—S: 


= 
= Saale 


























602 AMERICAN Bar ASSOCIATION JOURNAL 





land, a body of great power and responsibility and for 
a time was its president. At thirty-two he was ap- 
pointed by President Washington Commissioner to 
England to represent this government in important and 
delicate negotiations with Great Britain under the Jay 
treaty, and against his wishes he was kept there eight 
years. His services extended entirely through the ad- 
ministration of President Adams and into that of 
President Jefferson. That service ended, he returned 
to Baltimore at the age of forty to resume the prac- 
tice of law. Two years later, President Jefferson 
asked him to go back to London to assist Mr. Monroe 
in another important diplomatic mission which kept 
him there until he was forty-seven years old. In the 
first year of his return home he was first elected to the 
State Senate of Maryland and then, a few months 
later, was appointed by President Madison to be At- 
torney General of the United States. He resigned that 
position two years later. Although forty-eight years 
old when he became engaged in the war of 1812, he 
entered active service and was severely wounded in 
action, from which wounds he never fully recovered. 
At fifty-one he became a member of Congress. At 
fifty-two he was appointed Minister Plenipotentiary to 
Russia and Special Minister to Naples and had re- 
turned to the United States only a few months before 
his argument in McCulloch versus Maryland. Shortly 
after his argument in that case, he was elected to the 
United States Senate from Maryland and a few weeks 
thereafter delivered in that body his immortal speech 
on the slavery question and the Missouri Compromise. 

When McCulloch versus Maryland was argued 
he was at the zenith of his fame and powers. 

A catalogue of his public services would be an 
impressive document—quite enough to satisfy the most 
ambitious. But the law was his chosen field. It was 
his passion and his delight., So great was his attain- 
ment in that field and so colossal was his position in 
the legal profession, when he argued McCulloch versus 
Maryland, that those who measured him, as they lis- 
tened to him on that day, saw in him, not the accom- 
plished diplomat, not the valued agent of five presi- 
dents, not the statesman who in the Senate of the 
United States stood equal with Clay and Webster, but 
the lawyer who surpassed all other lawyers, even in 
that generation of legal giants. 

A few years after the argument in McCulloch 
versus Maryland, Pinkney’s namesake and near kins- 
man wrote of him: 


It will be seen that from the early age of twenty-four 
to the day of his death, he was constantly occupied in the 
public service, at home or abroad, a service he neither 
sought nor shunned, but that he continued all the while 
to pursue with unabated zeal his professional studies and 
retained a practice at the Bar without a parallel in the 
history of the past or present. The few last years of his 
life were marked with exertions well night incredible, 
and rewarded with an income it would be deemed exag- 
geration to name. ; ne ; 

A generation after his death Chief Justice Taney 

wrote of him: 

I have heard almost all of the great advocates of the 
United States, both of the past and present generation, 
but I have seen none equal to him. . 

It has been given to no single lawyer to have and 

to deserve the expressions of admiration that were 
iven to Pinkney by the judges who dominated the 
upreme Court for nearly seventy years. 

McCulloch versus Maryland involved two ques- 

tions : as 

Did Congress have the constitutional power to 

incorporate the bank of the United States, and was this 






power, if it existed, so sovereign as to strike down a 
law of the State of Maryland, which levied a tax upon 
the bank? It is at once apparent that the supreme issue 
involved was that of the relative sovereignty of the 
national and the state governments. It is the presence 
of this issue of sovereignty and the arguments of coun- 
sel and the reasoning and conclusions of the court 
which have caused me to place this cause at the head 
of the list of important causes in the American courts. 


Pinkney had no illusions as to the character of 
the issue. In his boyhood he had seen the war of the 
Revolution almost lost because the states withheld 
sovereignty from the general government. As a mem- 
ber of the convention of Maryland when she ratified 
the Constitution he had taken an impressive part in 
the discussions. _In_ the general convention which 
framed the Constitution and in the various state con- 
ventions which ratified it no questions aroused more 
passionate interest than those which involved sover- 
eignty. He had heard the echoes of the mighty de- 
bates on the subject in the conventions in Philadelphia, 
Albany and Richmond. These echoes had filled the 
land. He had seen Washington abused and traduced 
because of his views on nationalism. He had watched 
with absorbed concern the battle over this issue be- 
tween Marshall and Jefferson, which had already raged 
in unabating intensity for a score of years and, at 
times, seemed almost certain to destroy the Supreme 
Court. His prophetic mind fully appreciated the su- 
preme importance of the decision which the court 
might render in the case and he flung himself and all 
his mighty personality into the argument of the case 
with exultant joy in the combat. We can almost hear 
him speak as he said: 

It is high time that we should be informed by the 
authentic responses of the appointed oracles of the Con- 
stitution in what spirit that Constitution is to be inter- 
preted. It is high time that we should be made to under- 
stand whether we are already relapsed into the more than 
infantile feebleness of the Confederacy, or whether we 
might yet venture to impute to the actual Constitution 
that manly strain which can alone enable it to become 
the champion of the general prosperity against all those 
assaults to which, in the vicissitudes of human affairs, 
and according to the ordinary lot of human institutions, 
it cannot fail to be exposed. 

Sir, it is in this view that I ascribe to the judgment 
that may be pronounced in this case a mighty and gigantic 
influence that will travel down to the latest posterity 
and give shape and character to the destinies of this 
republican empire. 

It is not merely that it may stabilitate or pull down 
a financial or commercial institution called a bank—how- 
ever essential such an institution may be to the Govern- 
ment and country—I have an awful conviction that upon 
that judgment it will mainly depend whether the Consti- 
tution under which we live and prosper is to be consid- 
ered like its predecessor,—a mere phantom of political 
power to deceive and mock us—a pageant of mimic sover- 
eignty calculated to raise up hopes that it may leave them 
to perish—a frail and tottering edifice that can afford no 
shelter from storms, either foreign or domestic—a creature 
half made up, without heart or brain or nerve or muscle— 
without protective power or redeeming energy, or whether 
it is to be _a competent guardian of all that is 
dear to us as a nation. 

__ In the abstract of his argument given in the offi- 
cial report of the case, his conception of the legal 
theory upon which our status of nationalism has been 
adjudged to rest is thus epitomized: 

The Constitution acts directly upon the people by 
means of powers communicated directly from the people. 
No state in its sovereign capacity ratified it; but it was 
proposed for adoption to popular conventions. It springs 
from the people precisely as a State constitution springs 
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from the people, and acts upon them in a similar manner. 
It was adopted by them in the geographical sections into 
which the country is divided. The Federal powers are 
just as sovereign as those of the States. The State sov- 
ereignties are not the authors of the Constitution of the 
United States. They ate preceding in point of time to 
the National sovereignty, but they are postponed to it in 
point of supremacy by the will of the people. The means 
of giving efficiency to the sovereign authorities vested by 
the people in the National Government are those adapted 
to the end—fitted to promote and having a natural rela- 
tion and connection with the objects of that government. 
The Constitution by which these authorities and the means 
of executing them are given, and the laws made in pur- 
suance of it, are declared to be the supreme law of the 
land, and they would have been such, without the insertion 
of this declaratory clause. They must be supreme, or 
they would be nothing. 

The power of Congress to establish a bank, like its 
other sovereign powers, is supreme, or it would be nothing. 
Rising out of an exertion of paramount authority, it 
cannot be subject to any other power. Such a power in the 
States as that contended for on the other side is mani- 
festly repugnant to the power of Congress, since a power 
to establish implies a power to continue and preserve—a 
power to build up what another may pull down at pleasure 
is a power which may provoke a smile, but can do nothing 
else—a right to tax without limit or control is essentially 
a power to destroy. If one national institution may be 
destroyed in this manner, all may be destroyed in the 
same manner. 


Three days after the close of the argument in the 
McCulloch case the court decided it. On this occa- 
sion, as the great Chief Justice read the unanimous 
opinion of the Court, he was in the spotlight. The 
sweep of centuries, the spirit of prophecy, the atmos- 
phere of destiny were in the opinion. Not only was 


the opinion one of the longest ever handed down by 
Marshall, but it was also notable even among his opin- 
ions in its breadth of view, elévation of sentiment and 
close reasoning. The Court seemed to be profoundly 


conscious of its responsibility and the fateful conse- 
quences which might flow from its decision. The open- 
ing sentences of the opinion proclaim this conscious- 


ness: 

In the case now to be determined the defendant, a 
sovereign state, denies the obligation of a law ‘enacted 
by the Legislature of the Union, and the plaintiff on his 
part contests the validity of an Act which has been passed 
by the Legislature of that State. The Constitution of 
our country, in its most interesting and vital parts, is to be 
considered; the conflicting powers of the government of 
the Union and of its members, as marked in that Con- 
stitution, are to be discussed; and an opinion given which 
may essentially influence the great operations of the gov- 
ernment. No tribunal can approach such a question with- 
out a deep sense of its importance and of the awful 
responsibility involved in its decision. But it must be 
decided peacefully or remain a source of hostile legislation, 
perhaps of hostility of a still more serious nature, and 
if it is to be so decided, by this tribunal alone can the 
decision be made. Upon the Supreme Court of the United 
States has the Constitution of our country devolved this 
important duty. 

And again, the Court remarks : 


Throughout this vast Republic, from the St. Croix to 
the Gulf of Mexico, from the Atlantic to the Pacific, 
revenue is to be collected and expended. Armies are to 
be marched and supported. The exigencies of the Nation 
may require that the treasure raised in the North should 
be transported to the South; that raised in the East con- 
veyed to the West, or that this order should be reversed. 
Is that construction of the Constitution to be preferred 
which would render these operations difficult, hazardous 
and expensive? 

We may not take time even to summarize the 
reasoning of the court. The opinion, long for its day, 
‘hough short for this day, cannot be abridged, although 
Senator Beveridge has almost succeeded in doing so. 
We need only note that the decision firmly established 


the positions for which Pinkney and his associates had 
argued, namely, that in the zone of powers entrusted 
by the Constitution to the National Government, that 
government was sovereign and, further, that the lan- 
guage of the Constitution conferring national powers 
must be reasonably and sensibly measured. 

Pinkney and his contemporaries at the bar were 
as much entitled to credit for the great constitutional 
opinions rendered by the Supreme Court in the Mar- 
shall era, as were the members of that Court. Our 
profession, at least, should accord to our brother advo- 
cates their full meed of credit. The decision and opin- 
ion in McCulloch versus Maryland are as truly drawn 
from the brain and heart of Pinkney and Webster as 
from the brain and heart of Marshall and Story. It 
is significant that when the bar is commonplace, the 
bench is commonplace and that it is only when the bar 
builds high altars and offers sacrifices of sacred fires 
to lofty patriotism and exalted statesmanship, that the 
bench writes into its opinions imperishable fiats of jus- 
tice and wisdom. 

It is noteworthy that the theory of vigorous and 
effective Nationalism, adjudged in the decision in Mc- 
Culloch versus Maryland, should have waited thirty 
years for expression. Thoughtful men began to grope 
for it in the pre-revolutionary days, but the Confeder- 
ation was the unsatisfactory outcome. In the Consti- 
tutional conventions, no single matter was so carefully 
debated and so jealously examined as that which re- 
lated to the relative sovereignty of State and Nation. 
When functioning under the Constitution began the 
first political divisions were over this matter, and our 
party system as it exists today has its roots in the 
early dissatisfaction over our definite drift toward Na- 
tionalism, under Washington and Adams. President 
Jefferson was the most astute party organizer and 
party manager the nation ha$ ever had. Unquestion- 
ably, however, it was the challenge of Nationalism 
that gave his party its war cries and its victories. The 
issue stalked through the slavery question, through 
the great debates in the Senate in the Thirties and 
Forties, through the turmoil of President Jackson's 
administration and reached its frenzied climax when 
the guns of Sumpter boomed and the greatest Republic 
upon the earth engaged in civil war. It was this issue 
which gave peculiar point and emphasis to Lincoln's 
earnest declaration that a government of the people, 
by the people and for the people should not perish 
from the earth. 

In legal theory the amendments to the Constitu- 
tion which were adopted in the reconstruction period 
following the Civil war, established Nationalism as a 
finality, but to fix the practical boundaries of the 
theory, in view of the increasing complexities of states- 
craft, remained as difficult as, if not more difficult 
than, in the earlier and simpler days. 

The principles of McCulloch versus Maryland 
have been applied in all phases of interstate commerce ; 
in determining the validity and scope of bankruptcy 
laws; in discussions of the Mann Act; in measuri 
the power of Congress to suspend State Statutes o 
Limitations in time of war ; in energizing pension legis- 
lation ; in testing laws relating to army enlistment and 
the draft; in confiscations of enemy property; in de- 
termining the validity of the national banking laws and 
regulating the business of banking; in upholding the 
Federal Reserve System; in deciding that bonds and 
other securities of the national government may not 
be taxed by the states and in deciding that similar se- 
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curities of the states may not be taxed by the national 
government; in holding the salaries of Judges to be 
tax free; in testing the application of State Usury 
Statutes to national transactions; in holding federal 
officers in proper cases to be free from staie inter- 
ference; in exempting federal property from state 
taxation ; in holding that states may not interfere with 
federal nationalization laws; in testing and enforcing 
treaties; in testing and interpreting state and national 
laws affecting immigration; in protecting franchises ; 
in supporting laws relating to patents and copyrights ; 
in upholding the unity and supremacy of national cur- 
rency and coinage laws; in holding that the processes 
of state courts are free from federal interference and 
taxation; and that the processes of federal courts are 
free from state interference and taxation; in denying 
that Congress may require bonds of state officials to 
be stamped; in making rivers navigable and keeping 
them so; in holding that courts cannot interfere with 
the exercise by the people of their political rights while 
such rights are in process of exercise; in striking down 
lotteries ; in condemning nullification and secession ; in 
elevating the national position in its foreign relations ; 
and in a myriad of other cases which it would be both 
tedious and inadvisable fully to catalogue. The legal 
and historical finality of national sovereignty is so 
fixed by the uses which have been made of McCulloch 
versus Maryland, that it is idle folly for the lawyer 
now to question it. 

It was the peculiar privilege of Hamilton, Wash- 
ington, Marshall, Story, Pinkney, Webster and others 
to vitalize Nationalism. It may be said that when 
Marshall laid down his official robes, nothing short of 
successful revolution could thereafter have substan- 
tially changed the national compact as he had pictured 
it. When Taney succeeded Marshall, a balancing 
movement began and the results of Jefferson’s long 
struggle for localism began to appear. Under Taney 
and others who thought as he did, the states took in- 
creasing place in the Federal plan. Beyond doubt, 
Taney kept closer to the real intent of the founders, 
but equally beyond doubt Marshall and Pinkney and 
those who labored with them made possible our vital 
union. If to one group we owe the fact of indestruct- 
ible states, to the other we owe the fact of indestruct- 
ible union. The facts were antithetical and they were 
so charged with human passion and conflicting inter- 
ests that war became inevitable. In its furnace the two 
facts were fused together for the first time, and for the 
first time, it became intellectually possible to speak 
and think of an indestructible union of indestructible 
states. The war amendments converted legal theory 
and war psychology into constitutional fact. The 
struggle for Nationalism was ended. McCulloch 
versus Maryland had become a part of the Constitu- 
tion. 

Unfortunately, however, the last half century was 
entered upon in a new mood. The Nation had ad- 
mittedly become supreme, but the struggle by which 
its position had become static, had aroused so much of 
human passions and had demanded so much of human 
blood and human tears, that patriotic fervor became 
confused with religious obligation. The sensible limits 
fixed in McCulloch versus Maryland were forgotten. 
Those who triumphed believed they had waged a 
crusade for Nationalism and that the nation was 
morally obligated to exert to its fullest extent all of 
the sovereign powers it possessed. This mood brought 
forth the new Nationalism. For those in this state of 








overwrought and hysterical patriotism, power, not ex- 
pediency, became the only yardstick of political wis- 
dom. This error was fundamental, and though the 
war passions have subsided, the error remains. 

In this new mood and wearing the garments of 
this new Nationalism, we have gone far and have 
traveled many strange roads since the Civil war. We 
passed the reconstruction laws which oppressed the 
South so unwisely and so cruelly. We evolved the 
great system of tariff legislation, which already bur- 
dens and threatens more to burden us by its exactions 
and its discriminations. We gave away empires to 
interstate railroads and have so absorbed control over 
all commercial facilities—both state and interstate— 
as to deprive the states of virtually all voice in the 
regulation of these vital facilities. We dominate busi- 
ness by the taxes and inspections, the regulations and 
penalties we lay upon it. We absorb control of the 
public health, the public morals, the public education, 
the public industry, the public wage, the public habits, 
the public food, drink, clothes and housing. We calmly 
and seriously discuss national control of marriage and 
divorce, the size of families and domestic economics. 

In the way we are traveling danger lies. Supreme 
power and great self-restraint must go together. The 
more powerful the engine the more need of a gov- 
ernor. A giant must not use a giant’s strength in a 
giant’s way. Great opportunities demand great discre- 
tion. Responsibility must walk hand in hand with 
privilege, lest privilege destroy itself. McCulloch 
versus Maryland never affirmed that in order for the 
nation to survive it must absorb to itself and exercise 
to the fullest every sovereign power, conceded to it by 
the people. Nationalism, if unchecked, will destroy 
the nation. 

The signs of danger are all around us. The na- 
tional machinery groans under its over-load. Na- 
tional courts, executive agencies, legislative bodies— 
all bear witness to their own impaired efficiency and all 
cry aloud for relief. The lessened interest and energy 
of the states in the solution of their own political prob- 
lems and the habit of handing their tasks over to the 
national government, with the weary gesture of the 
very sick and the very weak, is directly due to the 
hypodermic of the new Nationalism—which has anes- 
thetized the states in order to take from them their 
rightful functions one by one. Our over-crowded, 
routine-ridden, bewildered national capitol, and our 
idle, pouting irresponsible state capitols are concrete 
examples of Nationalism run to seed. A new reading 
of McCulloch versus Maryland is needed; that in its 
healthy vision and wholesome strength we may all 
get a new conception of our national destiny. 

What then are the obligations of the new Na- 
tionalism? This paper has wholly failed of its aim, 
unless you already have the answer. Since neither 
the Constitution nor the states can give relief, the 
nation itself must face about and recommit to the 
states those functions which the states can discharge. 
A voluntary decentralization must take place. The 
sovereign, but crushingly over-loaded nation must 
more widely and more wisely use the sovereign states. 
The tonic of such a policy would revive the toxicized 
powers of the states and bring into public service 
again men like those who adorned it in the early days, 
when the nation and the states both furnished arenas 
for worthwhile public service. McCulloch versus 
Maryland determined that Congress could effectively 
create and guard an agency erected for the national 









AFTER-DINNER ORATORY AT CINCINNATI 


605 





good. It points out that the power of direction is 
political, not legal. Its logic indicates that in this hour 
a surgeon is needed. It implies that Congress can re- 
form the national agencies of sovereignty and in the 
operation restore to the states those opportunities and 
those responsibilities of which the states have been un- 
wisely despoiled. Congress will work out such a ref- 
ormation when convinced that the nation wants and 
intends to have more local self-government and less 


national government. The first step towards such a 
reformation is for each one of us to become convinced 
that after all, the states are pretty good guardians of 
liberty—that after all, they can be made fairly effi- 
cient, and that we shall be happier, freer and more 
prosperous if we use them more and the National 
Government less. What a field is this for patriotic 
propaganda and constructive statesmanship! What a 
challenge to the lawyer who loves his country! 
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Talks at Annual Banquet by Distinguished Men Touch on Important Matters of Professional, 
National and International Concern 





HE annual banquet of the American Bar Asso- 

ciation has long been recognized by the members 

as affording a program which in intellectual in- 
terest is by no means inferior to that of the formal 
sessions which precede it. If it represents in a special 
way the social side of the meeting, it also affords an 
opportunity of hearing distinguished speakers who 
have something worth saying, though it be in the lighter 
style suitable to the occasion. The banquet at Cincin- 
nati furnished some examples of after-dinner oratory, 
both grave and gay, which assuredly should not be 
left without further notice. 

Chief Justice Taft left nothing to be desited in 
the exercise of his functions as toastmaster. The re- 
marks of Chief Justice Mignault, of the Supreme 
Court of Canada, on the Bar of his country, contain 
matter of interest. Sir John Simon’s talk loses much 
in the mere transcription, but it struck many who 
heard it as a “perfect example of after-dinner oratory.” 
Judge Crane’s speech on what may be fitly termed 
“Law and Life,” was full of suggestion, while Presi- 





CHIEF JUSTICE WILLIAM H. TAFT 








You may have observed that after a man has once 
been president of the American Bar Association he is 
an officer for life, in that he continues to preside in 
subsequent meetings in order to relieve the actual presi- 
dent; and it becomes my duty to thank the managers 
this year for their delicate attention in giving to me 
the function of presiding over the dining part of this 


program. I appreciate it. I don’t believe there is any 
man that has attended more banquets in the world than 
| have—unless it be William Jennings Bryan, and I 
doubt that. I recognize this as a tribute to my di- 
gestive system. 

I think I ought to say that the members of this 
\ssociation are grateful to the City of Cincinnati and 
her people for the very warm reception we have had 
here. The invidious will take that as a reference to 
temperature, but the difficulty with respect to the tem- 
perature during these last three days is not due to the 
geography or location; it is due to the season, for if 
you will hold your meetings in August and September, 
you are only getting what you are paying for when you 
get a temperature of ninety. 

Cincinnati is not any hotter than other places in 
this country. I have heard from New York that it is 


dent Severance’s response to the graceful little talk 
with which Acting President Carson presented the 
gavel to him was apt and interesting. 

The address of Ambassador Pizet of Peru was 
longer and more formal than the others. It dealt with 
the continental solidarity which has been achieved as 
a result of the Monroe Doctrine, but called attention 
to the fact that oppression might come not only from 
abroad, but also from the unwarranted act of one 
American republic toward the other. The allusion was 
specifically to difficulties between Peru and Chili, as 
a result of former hostilities, which he declared had 
given rise to “an international question of grave con- 
cern affecting directly and intensely the South Amer- 
ican continent.” On account of its length it was im- 
possible to include it, but it will no doubt find a 
permanent record elsewhere. 

To preserve the “atmosphere” of the occasion the 
speeches are printed just as they appear in the steno- 
graphic record. The speakers are therefore not to be 
held responsible for any error in the transcription. 


so hot there that those who are inside don’t dare open 
the windows. - And, coming from Murray Bay, the 
coolest place on the Continent, I have word this morn- 
ing that the weather is very warm there. 

I used to live in Cincinnati and, therefore, I am 
sensitive in respect to the indictments that are rising 
from those who do not know a good temperature when 
they feel it. Cincinnati is a great city. It is not so 
great as the cities of mushroom growth which think 
of nothing but the census, but it is greater in point of 
years of experience than most cities west of the Al- 
legheny mountains. This insane desire to become 
larger, with the attendant discomforts of attempting 
to fit your city to a greater population when you have 
neither the money nor the political management that 
will enable you to do it, is something that other cities 
may pursue, but we are quite willing to be conserva- 
tive. We are a city of art, of music, of culture. If 
you don’t believe it, consult us. 

Speaking personally, I thank the Committee for 
giving me an opportunity to preside in this city of my 
birth, this city where I learned all the law I ever knew, 
this city where I had my judicial experience, this city 
where I practiced as many years as I did practice, and 
where there are gathered so many noted lawyers and 
judges who give this Sixth Circuit an exceptional 
place in the history of the United States Circuit Court. 
From this Circuit there came, from Ohio only, of the 
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Justices of the Supreme Court, Mr. Justice McLean, 
Mr. Justice Swayne, Chief Justice Chase, Chief Justice 
Waite, Mr. Justice Matthews, Mr. Justice Day and 
Mr. Justice Clarke. And from the Sixth Circuit 
Court of Appeals there came Mr. Justice Brown, Mr. 
Justice Jackson and Mr. Justice Lurton. When one 
considers the few Chief Justices that there have been 
and the few Justices of the Supreme Court that there 
have been since the beginning of the court, that is a 
wonderful proportion for one circuit to have had in 
the Supreme Court of the United States. 

We are now closing the Forty-fourth Meeting of 
the American Bar Association, and it has been a most 
notable meeting. One feature of it upon which I like 
to dwell is the importance which the Judicial Section 
has assumed in the gathering together of these lawyers 
of the American Bar. The Judicial Section is of re- 
cent establishment, but it seems to me to be of the 
utmost importance that the judges of the country 
should come closely into contact with the bar of the 
country under conditions like those that exist at a 
meeting of the American Bar Association, where the 
bar is attempting to propose measures for improve- 
ment in the administration of justice. 

Why should not judges, who have so much to do 
with the administration of justice, take part in your 
councils and receive from the deliberations the sug- 
gestions so valuable that must come from the con- 
sideration of the leading members of the bar? And, 
on the other hand, why should they not be able to aid 
you in discussing and recommending measures for 
improvement of the procedure of the law? 

There was a time, possibly, when judges thought 
that they should keep apart. Of course, there are 
limitations upon judicial action, but no one who is at 
all familiar with what are reasonable limitations upon 
the action of judges can object to their coming into 
meetings like these and discussitig and advancing their 
views as to improvement in legislative and administra- 
tive measures for the dispatch of legal business. 

We in this country do not have the great benefit 
that Parliament has in great Britain in the presence of 
the responsible law officer of the Government in the 
House of Commons and the great jurists, especially 
the Lord Chancellor, in the House of Lords. We who 
are discouraged at times in the. administration of law 
and have the feeling that there is something the matter 
with procedure that ought to be changed should take 
courage and read the address made by Lord Bowen 
upon the Queen’s Jubilee as to the administration of 
law in England. He took up the question as to what 
was the condition in the enforcement of legal rights, 
and in the enforcement of the criminal law when Vic- 
toria came to the throne ; and while there is no pleasure 
in other people’s misery, perhaps there is a sad satis- 
faction in knowing how perfectly inadequate was the 
carrying on of business in the English Courts when 
Victoria became Queen—the delays, the disgraceful 
failures in the administration of the criminal law would 
satisfy the purpose of any Cassandra at an American 
Bar Association meeting. 

And then Lord Bowen pictures in language in 
which he was a master, the measures that were taken 
to improve that administration. You will find, on 
examination, that that progress was largely due to 
the agency which the responsible law officers of the 
crown in the House of Commons and the judges in 
the House of Lords took in the framing of measures 
and the pushing of them through. While we cannot 








have that exact system, it seems to me that the Ameri- 
can Bar Association has taken a great step forward 
when it is summoning to aid in its councils the judges 
of this country. Therefore, it gives me pleasure to say 
that whenever I can I am coming to the meetings of the 
American Bar Association. And, when I am not shut 
off by the previous question, I am going to discuss 
those subjects in which I have an interest, and in 
which I can make a suggestion. If a judge on an 
occasion like that advances an opinion on a question 
of law which might subsequently arise in a case before 
him, he is a pretty poor judge if he cannot ignore the 
opinion he has already expressed. 
This meeting has been a success. First, in gather- 
ing so many members of the bar in the face of the 
certainty that the temperature was going to be what 
it is. Second, in its accomplishments. Third, it has 
been a success in recommending a standard of higher 
qualifications for admission to the bar than it has ever 
had before. After a very full discussion, by a large 
majority vote, the Association expressed its opinion 
in favor of the elevation of that standard and was not 
frightened by the argument that they would have to 
exclude future Benjamin Harrisons and future Abra- 
ham Lincolns, because we were all reconciled to the 
fact that if the hurdle was there, affecting the capacity 
of all who went over it, Benjamin Harrison and Abra- 
ham Lincoln in the future could probably jump it. 
_This meeting has bgen a success, at least, I hope 
so, in that the Association, in a report which was pre- 
sented at the end of the meeting, approved by vote a 
bill for the addition to the Federal forces of 18 District 
Judges at large. I do not rely fully on that vote. I 
think if it were a hard case, I could make out that the 
Bar Association was committed because in the melliflu- 
ous words of that gentleman who has been with us so 
long, and has aided so much at the councils of the 
Committee on Jurisprudence and Law Reform, it was 
taken for granted that the Association was in favor of 
that bill, and no one was there to deny it. The bill is 
so good that I am quite sure that no one will now 
raise the question, and that we can say that the con- 
sensus of opinion in the American Bar Association, 
— not formally expressed, was in favor of that 
ill. 

The influence of the American Bar is growing 
and the more meetings of this kind that we have, the 
more discussions we have, the more will Legislatures 
and Congress come to rely upon the recommendations 
of the American Bar Association, for here we can be 
sure that what is voted is voted because of the sincere 
views of the members of the Association. They do 
not have any constituents whose views trouble them, 
they come here to these meetings at their own expense, 
they are independent of any necessity for representing 
anybody, they come here because of a sense of duty 
and, coming here as they do, they vote what they be- 
lieve, and they vote courageously, and they are not 
affected by the question of whether they are going to 
get a second term as the representative of their local 
association or not. 

I felicitate you on what you have done at this 
meeting. You have selected for your President a man 
of long experience at the bar, a man who stands high 
in his profession. A man who, during the war mani- 
fested that generalship which is needed at the head of 
a great association like this. And, I wish to welcome 
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the members of the American Bar Association to Cin- 
cinnati. 

My attention has been called to the fact that never 
before in the history of this Association was there a 
table of ladies within the sacred embrace of the men 
about them. I remember the protest which our be- 
loved one-time president, Joseph H. Choate, made 
against the view of our loved treasurer, Fred Wadhams 
who, Mr. Choate said, was conspiring to keep the ladies 
out. But, parenthetically let me say that he has been 
overruled, and we have Mr. Wadhams’ acquiescence 
in the ruling. And after twenty years’ service as treas- 
urer of this Association, and in recognition of his most 
valuable service, the Executive Committee of the 
American Bar Association has presented to him a lov- 
ing cup, which—in deference to the Eighteenth Amend- 
ment—has been put in the form of a vase for flowers 
so that it can never be used for drinking purposes. 

Our relations to our neighbors, to the members 
of the family of nations, are a proper subject for con- 
sideration of the American Bar Association. To our 
neighbors on the south, the Spanish-speaking people, 
we turn a welcoming face. International law and our 
international relations are a proper field for our con- 
sideration and our action when need be. 

Upon this social occasion it is a pleasure to wel- 
come a gentleman who has long represented in Wash- 
ington the great Republic of Peru. My experience in 
his case is very like my experience with respect to 
the army. It is like my experience when visiting 
Japan. When I first became acquainted with the army, 
the gentlemen who are now generals and lieutenant- 
generals and major generals were lieutenants and cap- 
tains, and it is hard to follow them because they have 
been promoted so rapidly. In visiting Japan, I met a 
gentleman who was then a Baron. The next time I 
met him I made the mistake of not calling him a Vis- 
count, and the next time I made the mistake of not 
calling him Prince. Now, our friend, the Ambassador 
from Peru: He became first a minister to this country 
and now he is Ambassador, and he personally repre- 
sents his president. It gives me pleasure to call upon 
\mbassador Pizet. 





CHIEF JUSTICE MIGNAULT 





Mr. Toastmaster, Members of the American Bar 
Association, Ladies and Gentlemen: I was interested 
in the consoling remarks of the eminent toastmaster 
as to the state of the weather and I have been ponder- 
ing in my mind whether there might not be an ex- 
planation which I will offer for it. You all have heard 
of that regiment of lawyers which was known as the 
“Devil’s Own.” It occurred to me that inasmuch as 
his satanic majesty is not as black as he is painted, he 
may be taking care of his own with all the means at 
his disposal today. 

However, these are conditions which we have to 
support and which we cannot prevent. They shall not 
prevent me, at least, from saying how much I appre- 
ciate the very kindly welcome that has been extended 
to me and to my brethren of the Canadian bar. My 
wife and I have been most cordially received here in 
this city, and the remembrance of our reception and 
your kindly attitude towards us will leave an undying 
mpression with us... . 

Now, let me say a word about the Canadian Bar. 
I was so long a time a lawyer that the consciousness 


has not dawned on my mind that I am no longer a 
member of the bar and that I have been elevated to 
that sphere of possible usefulness which is termed the 
bench. I became acquainted with the American Bar 
Association fifteen years ago when I went to St. Paul 
as the representative of the Montreal Bar. I listened 
there with great pleasure and interest to your discus- 
sion of the questions that came before that meeting 
and to the solution of the problems which confronted 
you, and above all, I admired the courage with which 
you undertook to say what you thought should be said 
and done. Let me say that as a profession I find here 
everything that I see at home. I find the members of 
the American Bar Association are a replica of my old 
friends of the Canadian Bar. After all, it is the same 
story. In many cases, it is the very same law, and it 
is, to a large extent, the same rules of procedure. When 
I meet an American lawyer and we talk shop and swap 
stories, I am always struck with the similarity between 
the life we lead at the bar in Canada and the life that 
you lead at the bar here in the United States. 


But there are two things which I wish to mention. 
There have been reciprocal courtesies extended by the 
American bar to the Canadian bar and by the Canadian 
bar to the American bar. I remember a case which 
came before the court on which I have the honor to 
have a seat, arising out of the Halifax explosion, 
where the contest was between two ships, and the ques- 
tion to be determined was which ship was to blame. 
An American counsellor represented one of the par- 
ties, and a motion was made in the Supreme Court of 
Canada to permit him to argue the case. The applica- 
tion was granted, and we had the spectacle of a New 
York City lawyer coming up there without a gown and 
arguing before the highest court of Canada a case on 
the other side of which were Canadian lawyers. Is 
not that a sign of reciprocity and of the good relations 
existing between our two bars? The distinguished 
Chief Justice of the United States was exercising 
judicial functions when he was called upon to occupy 
the seat of the late Chief Justice White. The Grand 
Trunk Railway Arbitration was going on, and my dis- 
tinguished friend, if I may call him so, was one of the 
arbitrators hearing that case in Canada. And let me 
say on behalf of the Supreme Court of Canada and 
as one of its humble members that we extend our 
hearty felicitations to Chief Justice Taft. He has 
warmly endeared himself to my Canadian brethren, 
and we know he will fill worthily the high position to 
which he has been called. 


I made a resolution before I arose that I would 
not be long, and I asked my friend on my right to call 
time when I had spoken sufficiently long. My time is 
now up. Before I sit down, permit me to say this: 
The Toastmaster has referred to Canadian ideals and 
the progress made by the Canadian people, and I am 
most gratified at what he has said. It is a most in- 
teresting problem to the students of political science. 
We have a constitution, adopted by our Parliament in 
1867. Without a word of that constitution having 
been changed, but by means of an unwritten construc- 
tion or interpretation of it, we have in Canada emerged 
from a mere colonial condition to a condition of na- 
tionhood. It is most extraordinary when you consider 
it. The evolution was gradual. The title was “King 
George, by the Grace, etc., etc.,” and to these words 
were added, “and the British Dominions beyond the 
seas.” So that the King is the King of Canada in the 
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same way that he is the King of Great Britain, in the 
same way that he is the King of Australia and of the 
Dominions. This was accomplished without difficulty, 
although it was almost a revolution, and we have 
evolved into a status of sovereignty which works with 
the regularity of the planets, like a constellation of 
stars which drive through space always in the same 
direction, and always on the road of progress for the 
future which awaits the sovereign commonwealth of 
the British Empire. 

In conclusion: Let the breezes blow from the 
north. Oh, if we could have one now. Let them blow 
from the Canadian rivers and from the Canadian lakes, 
let them blow from the Canadian forests and the Cana- 
dian meadows, and let them waft to your hearts the 
good wishes and the assurance of the sincere friend- 
ship of the Canadian people. 





SIR JOHN A. SIMON 








Mr. Chief Justice, Ladies and Gentlemen of the 
American Bar: The London landlady who advertised 
her lodgings by saying that she ‘was prepared to take 
in and do for” a visitor to the town, felt aggrieved 
when her guest left her late at night to catch a train 
because all he had time to say was that he had never 
been so completely “taken in” or so utterly “done for”’ 
in the whole of his life. But I know there will be no 
misunderstanding of my meaning when I use the few 
moments which I am able to spend in this country, 
before my wife and I go to get the midnight train, in 
saying, on behalf of both of us, that the reception and 
the hospitality you have shown are wonderful; and I 
wish to express our warmest thanks for the reception 
which has been so cordial, and the hospitality which 
has been so abundant, that it can seldom have been the 
experience of anyone, and that it would be excessive 
even though I were, what I am not, the leader of the 
English Bar." 

Three days ago I reached your city feeling per- 
haps something of the stranger in a strange land. I 
am leaving you tonight with a sense of parting from a 
host of friends, and with the strongest wish and in- 
tention of taking every opportunity of renewing our 
acquaintance. 

The City of Cincinnati has a special interest for 
every student of classic history, for its name recalls 
the ancient Roman, Cincinnatus, who was summoned 
from the plough to become the dictator at Rome. I 
remember reading in the Latin history how Cincin- 
natus was discovered on his farm by the messengers 
who came to present him with his nomination—I be- 
lieve that is the term—stripped to the waist, if not 
indeed entirely naked. Now that I have been to Cin- 
cinnati I know why the future President of the Re- 
public was discovered in so scant a costume. And you, 
Mr. Chief Justice who, I think, received your nomi- 
nation for the Presidency in the beautiful house which 
is one of the adornments of this city, must sometimes 
have envied the simpler manners of an earlier day. 

The weather, indeed, has been such that the only 
sensible thing to do, as Sydney Smith once observed, 
is to “take off our flesh and sit in our bones.” But, 
the Common Law, our joint inheritance, not only dis- 
regards distance, but is unaffected by the state of the 
thermometer. From Greenland’s icy mountains to 


1. Ch. Justice Taft introduced him as “the leader of the English 
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Ohio’s muddy strand, the principles expounded by 
Coke and Blackstone and developed by centuries of 
English-speaking jurists are enthusiastically discussed 
and remorselessly applied. I was told the other day 
that an Esquimaux who had committed a murder 
somewhere within the Arctic Circle and who had fled 
to the Canadian border was arrested and brought to 
trial in a warm corner of Canada; and in order to 
secure that justice should be done without incommod- 
ing the culprit, he was packed in ice each day, by di- 
rection of the presiding judge, and each night, instead 
of being committed to jail, he was locked up in a re- 
frigerator, no doubt to secure that he should be nice 
and fresh for execution. So true it is that the Com- 
mon Law, while preserving ancient principles and for- 
mulas, can adjust them to the niceties of the times. 

Gentlemen, I have come amongst you as a lawyer, 
and it is as an association of practicing lawyers (the 
most numerous and the most widespread and the most 
enterprising in the world) that you have received me. 
But there must be many of you like myself who, deep 
as our devotion is to the practice and study of our 
profession, none the less put in the first place our in- 
terest in the course of public policy and the progress 
of the world. A man’s livelihood should not be the 
whole of a man’s life. It is the temptation of this 
feverish age to pursue the means of life so eagerly as 
to forget the end of life. 

I confess myself to be one of those who think 
that it should be part of a man’s religion that his coun- 
try should be well governed; and that in practice this 
part is religion. He should not pray cream on Sunday 
and live skimmed milk the rest of the week. It is the 
glory of the Bar that its training and disclipline are 
capable of producing, and in times of crisis, have often 
produced, men whose brief has been Liberty, and 
whose client has been Humanity. 

That mysterious, shifting, impalpable, irresistible 
force which we call public opinion, when it is aroused 
by some high appeal to its nobler impulses, is the mas- 
ter of human destiny; and in inspiring and guiding 
public opinion citizens trained in the law can do much. 
We have passed together through the fiery furnace of 
the World war—a war undertaken, as I firmly believe, 
by the democracies of the world for the protection of 
Liberty against a deadly menace. But can we not now 
combine with equal enthusiasm and devotion to estab- 
lish peace firmly throughout the world? 

The American President, to his lasting honor, has 
summoned a conference on Disarmament. The world 
is groaning under a terrible weight of debt and taxes. 
The ancient fallacy that the best way to secure peace 
is to prepare for war is a proved delusion. Wiser 
far was Shakespeare’s maxim, 

How oft a sight of means to do ill deed, 

Makes ill deeds done. 
And enlightened public opinion ought now to be di- 
rected to the folly, the risk and the burden of bloated 
and extravagant expenditure upon the machinery of 
war. If there ‘be any community or nation which 
desires to make good its claim to be the moral leader 
of the world, that title would indeed be justly earned 
by the nation amongst us which showed the way by an 
actual and substantial reduction of excessive expendi- 
ture on preparations for war. Other nations would 
follow: and children yet unborn would rise to call 
those “blessed” who pointed out the true path to Peace. 

And, now, Ladies and Gentlemen, in concluding, 
—for it is no exaggeration to say that steam is up, 
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and my wife, who is the best timekeeper I ever met, 
is pulling the coat tails which I should be wearing, if 
I had not your gracious permission to wear a different 
kind of suit—let me in a word remind you of an in- 
cident which has been happening during the very time 
you and I have been having this pleasant fellowship 
together, and have been engaged in these interesting 
discussions. 

I ventured one or two nights ago to say a word 
about Anglo-American friendship. Did you notice in 
the papers this morning, how, across the Atlantic, in 
an English seaport town that I know well, there were 
yesterday completed the last rites of honor and respect 
to those brave spirits, British and American, who 
were jointly engaged, like Icarus of old, in attempting 
to scale the skies,—“their goal the empyrean, but their 
grave the sea.” 

Isn’t there something moving—isn’t there some- 
thing that makes the blood tingle, to think that while 
we are here, thanks to your overwhelming kindness, 
assuring one another how earnestly we desire to en- 
courage good relations between the two countries, that 
over there, in that City of Kingston-upon-Hull, there 
have been men of your blood and of mine, men ot 
your country and of mine engaged in the hazardous 
adventure of spelling out another secret of Nature, 
falling side by side into a common doom and wept 
over by a united and friendly people. 

I feel, when I recall that, that every incident that 
happens in the English-speaking world gives the op- 
portunity to teach a lesson of the future; and as I 
make so bold as to believe in those kind and friendly 
things which you have said to me, and as I know the 
things which I have said to you I have said with all 


the sincerity in my heart, I venture to declare that 
nothing on Earth can sever the bond that unites us now. 





JUDGE FREDERICK E. CRANE 





Mr. Chief-Justice, Ladies and Gentlemen: I thank 
you for rising, but I cannot help thinking of an in- 
cident which occurred in my life many years ago, when 
we had in Kings County, which is now part of New 
York City, a savage old county judge—black-haired, 
black-eyed and black-visaged—who always came on 
the bench Monday morning a little grouchy. But he 
knew human nature. One morning he came on the 
bench in this mood, and he looked over that criminal 
court and the jurors, and he said “All the jurors that 
want to be excused, stand up!” Nearly everybody 
stood up. Then he asked those who did not want to 
be excused to stand up; and five meek looking men 
stood up; and he said to them “Get out of here! You're 
no good.” 

In my own State we have a court known as a 
Court of Claims, for the determination of claims 
against the State. It holds its sessions in the various 
large cities. One of its members was very desirous 
that the court might sit in his home town of Pough- 
keepsie, in order that his friends and neiglibors could 
see him on the Bench. To satisfy his pride the other 
members consented, and the court was held in the 
court-house in Poughkeepsie. The court-room of the 
Supreme Court, with its staff, was used for the pur- 
pose. The court crier had to be instructed in the 
proper formula for opening the Court of Claims, but 
someone evidently played a joke on the court. When 
the crowd of admiring friends and neighbors had as- 


sembled and the Court had filed in, the crier an- 
nounced: “Hear ye, Hear ye, Hear ye! All persons 
having business before this Court of Claims will now 
draw near and their claims will be paid!” 

_ _ This naturally provoked much laughter, and yet 
it has in it so much truth that all courts might well 
be opened with a similar formula. 

There are certain claims made upon all courts 
which must be paid in full. There must be in the first 
instance the patience to listen, and possibly to learn. 
There is demanded of the court a certain amount of 
learning and of wisdom. Industry and hard work 
must never be lacking. Not only must a court be fair 
but, as Chancellor Kent said, “it must have all the 
appearance of being fair.” And lastly, may I not say, 
the judges of the court must be alive and in touch 
with the present as well as with the past, always re- 
membering that our law is not a memorial to the dead, 
but a rule for the living. 

When these claims are paid in full nothing else 
can be asked or demanded, and I am sure I do not 
overestimate the spirit of the Bar when I say that 
nothing else will be. 

There is not in the advocate and lawyer, when 
he has risen to any responsibility whatever, a desire 
to win at all costs or hazards. It is sometimes sur- 
prising with what eagerness he presses on to the 
last court, convinced of the justice of his cause, while 
others may believe it to be wrong and unjust, and yet 
due allowance must always be made for this eagerness 
and enthusiasm, this fight “to the last ditch” spirit, 
because of two things, first, the uncertainty of facts; 
second, the uncertainty of the law. 

m Whoever knows the facts, the real facts, in any 
litigation? We know the frailty of memory, the un- 
truthfulness at times of testimony. We realize the 
uncertainty of language. It was Mr. Gladstone, I 
believe, who said if we could all understand alike the 
terms of agreements and treaties there would be no 
international differences. Then, too, we must never 
leave out the variety of experiences, as lending color 
to viewpoint. It was Judge Miller of the United 
States Supreme Court who said that the court always 
had more difficulty in deciding the facts than the law. 

Then, as I say, in the second place, who knows 
the law? Those of us having acquaintance with ap- 
pellate work know the disagreement which arises over 
propositions supposedly unsettled. 

At a dinner given in New York a short time ago, 
a prominent judge sitting beside me remarked that for 
over four years he had not been reversed. I replied 
that he ought not to speak so loud; someone might 
hear him and think he had lost his courage. 

Suppose the law stood still ; suppose it had arrived 
at a point where it remained stationary, and we were 
guided completely by what was in the books! Do you 
doubt for one minute that the whole system would 
break down and the courts cease to function? Mr. 
Asquith, in an address in London, expressed my idea 
of the law very beautifully when he said: “The Com- 
mon Law is not a compendium of mechanical rules 
written in indelible characters, but a living organism 
which has grown and moved in response to the larger 
and fuller development of the nation.” 

That's it—a living organism; something beyond 
and above the wisdom of man, and moving and ex- 
panding in spite of him. It isa mysterious power ever 
present with us. Stare decisis is of course valuable 
and necessary in our administration of the law; but it 
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can never be the final word. Things happen that no 
man can foresee. Events, as Disraeli said, are terrible 
things. A time arrives when something must be done. 
The old rule has lost its use and purpose. It no longer 
serves the need. New ones must be made. 

The law can never be merely a theory or a finely 
spun system, as it can never leave out the human equa- 
tion. What the man does in the street is of vital im- 
portance. The law does not precede life; it follows it. 
Logic has its place; but Life refuses to be logical. 
There may be nothing new under the sun; but man’s 
eyes have not yet become accustomed to the sun; he 
still “sees through a glass darkly”—yet he is seeking 
the light. 

How frequently we content ourselves with a smug 
phrase, as containing all the truth, and then cease 
thinking. “The survival of the fittest” is such a phrase. 
It seems to satisfy the reason, and it seems to be an 
easy way of reaching results in all science and philo- 
sophy. No need of delving further. 

Life progresses according to this universal rule. 
The fittest survive. But we are somewhat shaken when 
someone dares to ask who are the fittest? Turning to 
history, we discover that the fittest have many times 
been those rejected of men, Co-temporaries are poor 
judges of the fittest. 

Then, too, in the law we have such a satisfying 
phrase,—“Law is a rule of reason.” How very simple 
it is! How complete! How universal! For law, 
apply Reason. This gives a ready result. 

But, then, again, we are somewhat shaken when 
asked whose reason we are to apply; for men do not 
reason alike. Is it that of the judge or of the jurist 
or the specialist in some line? 

For instance, we say that Mansfield gave us the 
Law Merchant and worked out by rule of reason those 
laws which govern commercial transactions. Was it 
Mansfield’s reason that made these rules of the law? 
If we should ask Mansfield, he would tell us that he 
went into the street, into the marts of commerce, into 
the life about him, to ascertain the customs of mer- 
chants. It was the customs, the habits, the doings of 
these tradesmen which furnished the rule which a 
wise judge had sense enough to apply. 

Mr. Beveridge, in his “Life of Marshall,” has 
exemplified quite conclusively his theory that Mar- 
shall’s wisdom in constitution building was the re- 
sult, not so much of book-learning as of his experience 
in the Continental Army and with the Federation of 
States. He became familiar with the aims and pur- 
poses of government from events, and knew the 
strength and the weakness of theories from the doings 
of men about him. I am sure that we also feel that 
the peculiar qualifications that the present Chief Jus- 
tice brings to the Supreme Court is not alone his book- 
learning, but that wide and varied experience gath- 
ered in the service of his country. 

It has been said that a great poet is a great man 
living amidst a great people—he reflects his surround- 
ings. Law and Intelligence play upon each other. 
That reason to which we have reference when we 
speak of law “as a rule of reason’ must be the com- 
mon judgment of an intelligent people thinking upon 
the same subject. Law cannot isolate itself from the 
life of a people or a nation. Changes will come and 
the law must meet them. 

What do you say is the source of authority be- 
hind our law? Surely it is not force,— the sheriff or 
the army. It is something greater and more lasting 








than force. Neither is it that cheap thing we call “the 
will of the people.” The will of a people may in haste 
or in thoughtlessness destroy the work of centuries. 
Now, I should say the source of authority behind our 
law, giving it continuity and expansion to meet the 
needs of all times, is a passion for Justice in the hearts 
and minds of an intelligent and thinking people. Hux- 
ley says that a sense of justice has become a sixth 
sense. I doubt it. The justice I refer to must be 
linked up with knowledge and with understanding. 
It must be an educated justice, viewing the present 
and the future in the light of the past. It is to this 
sense of justice, coupled with intelligence and learn- 
ing, that we must ultimately look for the source of 
all power behind our law, behind our treaties, behind 
our councils of nations, behind agreements for the 
preservation of peace. 

We, as lawyers, are trained to adhere to rules. A 
decision once made must not be departed from until 
well tried out. Our habit of mind causes us to adhere 
to these rules long after the reason for them has de- 
parted. We escape them sometimes by fictions. A 
fiction is a reason satisfying the conscience, but in- 
consistent with reality or with fact. Events have hap- 
pened ; the rule is written; the fiction is created; and 
the law works. 

However much we desire to adhere to the past, 
we all realize that progress must be made and expan- 
sion must occur; that new rules or new rulings must 
meet new events and unforeseen happenings. The 
common fictions we are familiar with, but we have 
larger illustrations. 

What are the implied powers of the Constitution 
but the realization that things have happened which 
the forefathers never dreamed of, and that unless the 
law expands to meet and cover the situation, the Con- 
stitution and all government will break. We read into 
the Constitution the only thing to save the situation, 
and call it an implied power. The modified rule ex- 
panding the jurisdiction of the United States Courts 
in admiralty, from tide to navigable waters, was noth- 
ing more than the realization of the fact that the old 
rule would not work, due to the increase of navigation. 

What do we mean by “the intention of the Legis- 
lature?” We judges are continually writing about the 
intention of the Legislature. If I as a judge want to 
know the intent of the Legislature, the most natural 
thing to do would be to send for the man who wrote 
the bill and ask him what he meant. But who ever 
heard of applying such a simple method? The fact is, 
we do not want to know the intent, but to apply the 
words to the facts as best we may. 

Some years ago Mr. William C. DeWitt, of New 
York City, drafted the financial provisions of the New 
York City charter. When a question arose over a 
bond issue, Mr. DeWitt was employed as Special Coun- 
sel for the City to present the case to the Court of 
Appeals. He arose and said, “Your Honors will have 
no difficulty whatever in construing this Charter or 
interpreting its meaning. I will tell you what it means 
—because I drew it.” Whereupon Judge Dennis 
O’Brien—rough and rugged in body and speech—look- 
ing down from the bench said, “Mr. DeWitt, if that 
is what you meant, why did you not say so?” 

Again, we have the police power. What judge 
would ever be so unpatriotic or so foolish as to try 
to define the police power—that reserve force which 
we wisely keep to meet new events and situations 
which the wisest and most prophetic men cannot fore- 
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see or predict, and which we know are sure to happen. 
It is merely the attempt to prevent our law from be- 
coming so stiff, rigid and dead that it cannot meet 
life face to face. 

I would describe all our systems of law, as devel- 
oped in our Democracy, to the Brooklyn Bridge which 
spans the East River in New York City. There it 
stands of stone and steel, firm and strong, and yet 
magnificent in all its lines and beauty. It weathers all 
storms and is resplendent in the sunshine. Not so 
firm, however, as to prevent allowance for expansion 
and contraction with the changing degrees of heat and 
cold. Anyone can see the distance it gives way. It 
it were not for this ready response to these mighty 
forces, it would tumble. So with our law. It stands 
a magnificent structure, having carried the people of 
this nation for more than a century and a half, and 
yet it must be ready to expand at the proper time or it, 
too, will break and tumble down about our heads. 

The courts are, therefore, the great safety valves 
of the nation. 

The two sources of the law are to be found (first) 
in the books; and (second) in life about us. The 
latter must never be overlooked. The strength of the 
law is dependent not only upon a great court or a 
great Bar, but upon a great people—those who love 
order, law, justice and religion. We as lawyers and 


judges draw our strength from a law-abiding people. 





PRESIDENT C. A. SEVERANCE 








Mr. Carson, Ladies and Gentlemen: As I told 
you this morning, I was so touched and so honored 
by my election that it was difficult for me to express 
myself suitably by way of acknowledgment. 

What Mr. Carson has just said, makes my ac- 
knowledgment of the honor still more difficult. I can 
only promise you that in the administration of the 
office which you have temporarily placed in my hands 
I will do my best. 

You have been good enough to choose as my asso- 
ciates some of the most eminent and distinguished 
men of our profession. I know they will keep me 
straight if I should happen to start on the wrong path. 

Now, I trust the audience will not be alarmed at 
the prospect of a long speech, after the number of in- 
teresting addresses to which we have already listened. 
The state of the temperature is such that I know I 
can contribute to your happiness in no better way than 
by rapping with the gavel just presented to me and 
announcing the adjournment of this dinner. 

Last week and the early days of this week I had 
the duty of attending the sessions of the National Con- 
ference of Commissioners on Uniform State Laws. 
We sat mornings, afternoons and evenings in this 
room, and I obtained at that time a thorough acquaint- 
ance with its possibilities as a glorified Turkish bath. 

Our situation tonight reminds me of the story 
current in Southern California last winter, when I 
was visiting that charming region. A rancher living 
in the Imperial Valley came into Los Angeles in search 
of a farm hand. He found a man at an employment 
agency who wanted a position. The prospective farm- 
hand asked the rancher where he lived. “In the Im- 
perial Valley,” replied the rancher. The workman 
then asked if it was not rather warm in the Valley. 
The rancher replied, “At times there is some heat 
there.” - He was then asked how hot it was apt to be; 


and he replied, “O, possibly 120 degrees in the shade ; 
but that need not trouble you for you won't have to 
work in the shade.” Unfortunately for us at the Uni- 
form Law Conference, and also tonight, we have to 
work in the shade. 

The flattering introduction that I have had today, 
and the numerous congratulations showered upon me, 
have left me somewhat bewildered. I am not yet quite 
adjusted to my new position. I am taken somewhat 
by surprise when these polite and generous things are 
said to me or are reported to me as having been said 
of me. I am in much the same state as the French 
Canadian, Jacques Lemaire, of whom I heard re- 
cently. Jacques lived in the country. He went to a 
town; took in an oversupply of some of the good 
things prohibited by the 18th Amendment and the 
Volstead Act; and he then started home. To reach 
his destination he was compelled to cross a swift-flow- 
ing, deep brook. The only way to cross was upon a 
rolling log. Jacques, in describing his experience said: 
“If I step on ze log, he roll over; I hear ze splash. I 
look all about. By gar, I find ze splash—she was me!” 

This is nominally the Annual Dinner of the Ameri- 
can Bar Association; it is in reality a dinner at which 
the American Bar is given an opporunity to extend its 
felicitations to the Chief Justice of the United States 
upon his appointment to the highest and most powerful 
judicial position in the world. 

I wonder whether the members of the Associa- 
tion, when hearing General Carson the other evening 
say that there had been but eight incumbents of that 
exalted place in the history of the country, reflected 
that three of the eight came from the Bar of the State 
of Ohio; and that, aside from this, Ohio has furnished 
a number of distinguished Associate Justices of that 
court, beginning with the great Cincinnati lawyer, John 
McLean. 

In this presence and speaking as a lawyer, I shall 
refrain from reference to other positions of lesser 
consequence, such as the Presidency of the United 
States that have been held by Ohio men, as I recall, 
in recent years. But it is a cause for just pride on the 
part of this Bar that it has furnished to the nation 
so many distinguished ornaments of our court of last 
resort, and none of them had had, previous to ap- 
pointment, so marvellous a career as the present Chief 
Justice. There was a time, not many years ago, when 
it seemed that he was carrying the entire executive 
burden upon his shoulders, and this even before his 
accession to the Presidency. One day we would hear 
of him stopping over between trains to conduct delicate 
and difficult negotiations with the Pope of Rome; an- 
other day, casually dining with the Czar of Russia or 
the Emperor of Japan, or pacifying Cuba, and bringing 
peace and order into the disturbed conditions of the 
Philippines. It seemed as though, like Alexander, he 
would have to leave our planet to find other worlds 
to conquer. At last he has arrived at the summit of 
any lawyer’s ambition ; and I trust he is secured in that 
place, and will now cease his nomadic career. 

The first Chief Justice, you will recall, resigned 
his office to go abroad to negotiate a treaty. We do 
not have to draft the Supreme Court to negotiate treat- 
ies in these modern times. It is apparently getting to 
the point where anybody can negotiate a treaty. All 
those who have not conducted negotiations have acted 
as experts on international subjects, aiding and abet- 
ting those who have made the treaties. Experts now 
grow in this country like mushrooms. We send them 
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to Europe in shiploads. We move them from place to 
place in our own country in carload lots. I am in- 
clined to think they move them, as our traffic experts 
say, “on commodity tariffs,” as there are so many and 
they are so difficult of classification. 

One thing I desire to say to our distinguished 
Toastmaster is this: There is an absolute feeling of 
solidarity between the Bench and the Bar; and that 
we who are in front of the Bench, and he and his asso- 
ciates who are on the Bench, allow nothing to inter- 
fere with our harmony of action, as we are all in pur- 
suit of one great ideal—securing justice between man 
and man. 

The Bar appreciates very much the action of the 
Chief Justice in coming to this meeting and conferring 
with us as to the best means to further the cause of 
justice. Every one who heard his paper delivered be- 
fore the Judicial Section the other day was impressed 
with the fact that we are a part of the Judicial system. 
This is literally true. No lawyer can practice his pro- 
fession until he takes an oath to support the Constitu- 
tion, which is equally binding with the oath taken by 
the judges. 

When the Chief Justice told us, as he did the other 
day, that the state of the courts was such that a bill 
proposing that we have eighteen additional judges in 
the Federal Courts had been prepared, and should be 
passed because of the necessity that exists, he told us 
nothing we did not already know. The congestion of 
the Federal courts has become such that it is almost 
a public scandal. 

This is not the fault of the judges. No class of 
men work harder. It is physically impossible for them 
to perform the tremendous work imposed upon them 
by recent legislation. The request of the Department 
of Justice, supported by the influence of the Chief 
Justice, should secure this legislation. I am sure | 
speak advisedly when I say it is the hope of the Bar 
that this legislation may pass. 

When one stops to consider that we have 110,- 
000,000 people in continental United States; and that 
the addition to the judiciary proposed is less than one 
judge to each 5,000,000, leaving out of consideration 
those who come from our island possessions ; and when 
we consider that the amount of the annual salary of 
these eighteen additional judges would not be more 
than the one two hundred and fiftieth part of the cost 
of a single battleship, it does not seem that the Legis- 
lative Department of the Government should hesitate. 









I must again repeat that it is a matter of con- 
gratulation that the Chief Justice comes to us with his 
troubles and displays to us the needs of his department. 
I can promise that for at least one year—and I think 
it is safe to promise for future years—there will be 
the closest coéperation between the Bar Association 
and the Judiciary. 

One word more, Gentlemen: We have here a rep- 
resentative from the Dominion of Canada; we have 
here a representative from Great Britain ; we have here 
an ambassador from South America; but, Ladies and 
Gentlemen, I want you to know that there is seated 
on the other side of General Carson a representative 
of the Bar of glorious, beautiful France. He is a jurist 
eminent in his country. We welcome him as we wel- 
come these others. Then on my left here are the rep- 
resentatives of the great Empire across the Pacific, 
Japan. So there is represented here the Bar of the 
three dominant peoples of the world. 

Now, just one word more: The Chief Justice 
perhaps anticipated when he was conducting that re- 
markable defense of the climate of Cincinnati what I 
intend now to say, namely: That if your temperature 
is hot, it is no warmer than the hearts which beat in 
the breasts of these Cincinnati people. Your homes, 
your clubs, everything you have, have been thrown 
open to us; and we are very, very grateful, not only 
to the members of our profession in Cincinnati, but 
doubly grateful to the charming ladies we have met 
here, representing the Society of this City. 

We have suffered from the heat; but they have 
suffered patiently with us. They have gone to all this 
trouble to entertain us, under these adverse circum- 
stances; and they have done it magnificently. 

Now, there are a number of subjects which dur- 
ing the year I hope we can bring to the attention of 
the members of this Association. We now have 15,000 
members. United as we are united, it is going to be 
very difficult for anyone to stand against us. We rep- 
resent every community. We have affiliated with ev- 
ery State Bar Association. We have affiliated with 
every local Bar Association. We reach every town 
and village practically in our great country. And when 
we undertake the work which will be laid out for us 
this year, I ask that all you gentlemen feel that the 
responsibility is not upon the officers temporarily rep- 
resenting you, but that it is a responsibility which 
rests upon each one and upon all. 





The Scottish Woman Juror 


“The advent of the female juror into the realm 
of criminal administration, especially into the 
graver region wherein the capital charge is in- 
volved, has been made the occasion for a journalis- 
tic revelation of the woman’s point of view, one 
of the seven ladies engaged on a lengthy trial hav- 
ing seen fit to describe in the columns of a Sunday 
periodical her own experiences and impressions 
during her twelve-days seclusion. This is a decided 
novelty. Male jurors have in the past observed 
a judicious silence after getting through their la- 
bours; but this particular effusion was, save in one 
respect, a harmless one, dealing mainly, as it did, 
with the secluded life in the hotel, the motor rides 








in the country, not omitting words of praise for 
the urbane judge and the courteous Court officials. 
She, being one of those responsible for the verdict, 
might have refrained from airing her views as 
to the unsuitability of women to act as jurors in 
cases involving the death penalty, for this was such 
a case, and there were seven women on the jury. 
One item in regard to the hotel life made interest- 
ing reading, which was the statement that divine 
service was on a Sunday evening conducted by 
one of the Court officials placed on guard over the 
jurors. Versatility is unearthed in unlikely quar- 
ters, and when the Court meets searching questions 
are sure to be put to those official guardians as to 
what was the entire repertoire of entertainment 
provided.”—Scottish Lew Rev. (Sept.) 
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CURRENT LEGAL LITERATURE 


HE article, Jnstinct and Choice in Relation to Lia- 

bility, mentioned in the October issue, is to be 

found in the June number of the Boston Univer- 
sity Law Review. 

“Thirty states have enacted legislation accepting 
the provisions of the federal act for the vocational 
rehabilitation of industrial cripples. They include Ala- 
bama, Arizona, California, Georgia, Idaho, Illinois, 
Indiana, Iowa, Maine, Massachusetts, Michigan, Min- 
nesota, Missouri, Montana, Nebraska, Nevada, New 
Jersey, New Mexico, New York, North Carolina, 
North Dakota, Oregon, Pennsylvania, Rhode Island, 
South Dakota, Tennessee, Utah, West Virginia, Wis- 
consin and Wyoming.——American Labor Legislation 
Review, September. 

A notable discussion of the spirit of militarism, 
particularly as manifested in the substantive and pro- 
cedural aspects of military justice is that by Rome G. 
Brown which appears in The Nation, November 9. 

James C. McMath of the Chicago Bar discusses 
investment, speculation and gambling, on the fluctua- 
tions of the market prices of corporate securities and 
other commodities in the Central Law Journal, Sep- 
tember 30. Mr. McMath has just published a book 
on this subject which is finding friends among re- 
viewers. 

Two questions arising under C. J. F. Contracts of 
Shipment are considered by F. G. T. Lucas of Van- 
couver, B. C., in the August-September issue of the 
Canadian Law Times. They are: When does title 


pass to the purchaser and does he have a right of 
inspection of the goods? 

In the periodical just mentioned is the following 
information about Lord Chief Justice A. T. Lawrence: 


The new Lord Chief Justice is 78 years of age, and 
it is probable that he is older than any previous Lord 


Chief Justice on his first appointment. Lord Campbell, 
who became Lord Chancellor of Great Britain at 80, was 
over 70 when he became head of the Common Law Bench. 
Sir A. T. Lawrence early displayed those great qualities 
which have distinguished him both at the Bar and on the 
Bench, and which in his student days at Cambridge 
gained him a First Class in Law. Called to the Bar at 
the Middle Temple in 1869, he went to the Oxford Circuit, 
and soon became an excellent pleader. Last year he was 
appointed President of the War Compensation Court. 
Sir A. T. Lawrence, who is a very patient judge, pos- 
sesses rather a sombre demeanor, and whatever humor is 
imparted by him into a case is of the “dry” order. 
Although a Welshman, he displays very little of the Celtic 
temperament in Court. 

The case for establishing further legal standards 
in the field of labor relations as the middle course be- 
tween the evils of the open shop on the one hand and 
of the closed shop on the other is well stated in the 
September issue of the American Labor Legislation 
Review, which contains articles by Thomas L. Chad- 
bourne of New York City and Rev. John A. Ryan, 
D. D, of the Catholic University of America. Both 
discussions are of more than average interest. 

Those interested in the “Cleveland Survey” of the 
administration of criminal law will find an address by 
Reginald H. Smith, one of the investigators in this 
survey, giving an account of his work, in the August 
issue of the Massachusetts Law Quarterly. 

George Gordon Battle of New York City, adding 
to material found in the American Journal of Interna- 


tional Law for July, discusses the trials of Germans 
accused of war crimes before the Leipsic Supreme 
Court in the November number of the Virginia Law 
Review. 

“The law of nations written or unwritten finds 
itself in American law a part of the common law.” 
With this as the point of departure, J. Whitla Stinson 
of New York City re-examines the question of there 
being a federal common law in the September issue 
of the California Law Review. 

Growing interest in the establishment of a mer- 
chant marine adds to the merits of two discussions of 
matters in admiralty law by John D. Grace of New 
Orleans and Frederick Cunningham of Boston in the 
September-October number of the American Law Re- 
view. Mr. Grace gives the reasons for establishing an 
admiralty court to hear appeals from the Circuit Courts 
of Appeal in all admiralty and maritime causes. Mr. 
Cunningham states the objections to recent Supreme 
Court decisions precluding an action at common law 
upon any state of facts which would support a pro- 
ceeding in admiralty. 

In the magazine just mentioned is printed the 
address by Henry W. Taft of New York City before 
the New Jersey State Bar Association at its last meet- 
ing. His subject is “Freedom of Speech and the 
Espionage Act.” 

Assuming a purpose further to regulate prices, 
Nathan Isaacs of the University of Pittsburgh Law 
School finds some novel and substantial grounds upon 
which to sustain the constitutionality of price control 
in his article, “The Revival of the Justum Pretium” 
in the Cornell Law Quarterly (May). 

How eighteenth century notions regarding the 
necessity for an actual concurrence of wilis in matters 
ot contract survive to fix the law as to the perform- 
ance and the validity of contracts, and as to their 
creation, was illuminatingly discussed by Samuel Wil- 
liston ot the Law Schoo: of Harvard University in a 
recent address betore the Corneil Law School. ‘his 
address 1s printed under the utie “freedom of Con- 
tract’ in the May issue of the Cornell Law Quarterly. 

Some ol the broauer outiunes O1 recent Swiss con- 
Stitutwonal mstory are the subject of an arucie by 
Goruon &, Snerman im the Boston University Law 
Keview tor Uctober 

An mueresung piece of work is an article by Mer- 
ton L. rerson ot we George Washington Law School, 
printed in the November issue of the Yale Law Journal, 


showing that to the divestive transaction of discharging 
a duty to pay a fixed swm of money there is no logical 
or just reason for applying the doctrine of considera- 
tion which is concerned with the investive transaction 
of making a contract. 

In the journal last mentioned, Edwin D. Dickin- 
son of the Michigan Law School considers the gratui- 
tous partial assignment of existing choses in action and 
concludes that it is not an executory contract, a power 
of attorney nor a trust but an executed transfer of an 
equitable interest in the chose in action in question. 
The apparent antinomy resulting from the contraposi- 
tion of “trust” and “transfer of an equitable interest” 
may excite interest to examine the article in detail. 
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with the problems connected with the adequate ex- 

pression of public will; today the emphasis has 
been changed to the problem of securing a public 
will worth expressing. A world doped by seven years 
of ceaseless propaganda is beginning to become 
dubious of the newspapers and other agencies of in- 
formation. Current periodicals are full of the matter ; 
Upton Sinclair’s Brass Check has been a readable in- 
dictment. Roscoe C. E. Brown in the current North 
American Review sees in the development of the au- 
thorized interview and the disguised news story a 
“Menace to Journalism.” 


“In the lobby of the National Press Club in Wash- 
ington, according to the Editor and Publisher, there 
is a table much like a free lunch counter. On it is dis- 
played every day the mimeographed copies of the 
hand-out articles, official and unofficial, that the press 
agents hope will prove bait for the correspondents. 
With a paste post and a little rewriting a brave show 
of covering the capital can be made.” 


The independent interviewer is able to collect 
many valuable impressions from the way an impor- 
tant individual answers his various questions. The 
“canned interview” has been substituted for the direct 
conference. 


The art of disguising propaganda in news stories 
has reached such a pitch that the Washington Herald 
is said by the Editor and Publisher to have received 
24 newspaper pages of “publicity matter” in a single 
day last year. 


Mr. Brown’s solution for the present ailing jour- 
nalism is the refusal of the newspapers to publish any- 
thing their own disinterested agents have not secured. 

The flood of disarmament comment has been 
growing apace within the last month and it is now 
possible to add points of view which were unstressed 
a month ago. The cynical spirit of France is well 
illustrated in the article by Etienne Fournol, translated 
from L’Europe Nouvelle in the Living Age of October 
29. In response to the charge that France espouses 
the doctrine of force France has three replies: 


_ First of all, it is not exactly accurate that persistence 
in the régime of military armament is characteristic of 
France alone. All of the nations that surround Germany 
are armed; and when one examines their military insti- 
tutions they appear to be equally armed . a proof of 
the fact that Germany even when she is disarmed, in- 
fluences by her spirit the armament of her neighbors. In 
the second place there was a day when a guaranty of her 
security, of the diplomatic and not the military sort, was 
proposed to France, a double alliance in case of aggres- 
sion. France, immediately accepted, and she has not 
been a party to the circumstances which have prevented 
the carrying out of that agreement. Finally, it is impos- 
sible to consider land armament without taking into ac- 
count at the same time the disarmament of naval powers. 


A German viewpoint of considerable interest ap- 
pears in the article translated by the Economic Review 
for October 14 from the Deutsche Allgemeine Zeitung 
(owned by Hugo Stinnes) : 


The small value of the mark on the international 
market enables Germany . . . to deprive countries with 
a high rate of exchange of their capacity to export. 
What that means for these countries is obvious; unem- 
ployment increases, the warehouses are full of unsaleable 
goods, prices are bound to rise, unrest and bitter feeling 
to increase. . . When the German mark depreciates 
the currencies of (Eastern Europe) are bound to de- 

reciate in sympathy. The important market of Eastern 
rope is losing more and more its purchasing power 


GS with the pr of democracy were once concerned 
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and its capacity for receiving the enormous unsaleable 
stocks in England and America. 

The conviction is gaining ground throughout the 
world that Germany’s financial collapse is imminent. If 
the heavy burdens resting on the shoulders of the Allies 
were lifted by the cancellation of their debts to the 
United States a revision of the agreement with Germany 
might then be discussed. In this direction great hopes 
are placed in the International Disarmament Confer- 
ence. . . . From the negotiations on disarmament to a 
discussion of the problems of a financial nature is a 
necessary step. 

The English barrage of good will for the United 
States is well indicated in an article by J. St. Loe 
Strachey in the Nineteenth Century for November. 
He urges the British delegates to act in closest defer- 
ence to the wishes of their American colleagues. 

The Anglo-American harmony is quite explicable. 
Both nations are unwilling to grant the Japanese ac- 
cess to economic opportunities within their frontiers. 
oth of them want the open door in China. Both of 
them are apparently recognizing the determination of 
Japan to secure expansion. Both of them see conflicts 
ahead as that expansion takes place. Common sense 
dictates that a program should be evolved in advance 
which seeks to reduce the conflicts to a minimum. 

Don’t interpret the confusion of European 
finances as meaning a general economic collapse. The 
Economic World, October 16, turns to this theme in 
an article written by Alexander Dana Noyes, financial 
editor of the New York Times. Mr. Noyes’ article 
takes up historical precedents of recovery from war 
periods and points out that “the real wealth of a nation 
lies in its natural resources and the energy of its 
people.” 

That there is much truth in the conclusions which 
Mr. Noyes makes cannot be questioned. One thing, 
however, he does not discuss. The nations today are 
more dependent upon the uninterrupted functioning of 
other communities than they were in the period of the 
Napoleonic struggles or the American Civil War. 
Struggles of equal intensity today need to be inter- 
preted in the light of this fact. Disease, death, and the 
devastation of invading armies represented much of 
the costs of the Napoleonic struggles; now the break- 
ing of the industrial mechanism as such constitutes 
much of the cost. Upon the operations of trade, the 
exchange of goods, specialization of individuals and 
of nations a delicate adjustment has been built. The 
efficiency of that adjustment has made possible in- 
creases in the populations of the world, and today we 
see Austria being starved down to a level where a 
broken industrial mechanism can sustain life in the 
fewer numbers. Nor are Austria, Russia and Ger- 
many paying the costs alone. It is being reflected in 
England and in America in vast bodies of unemployed, 
no market for excess supplies, business failure. The 
after-the-war costs today are different from those ex- 
posed by historical contrasts. They are the serious 
barriers to the hasty readjustment of even finances 
which, after all, largely reflect rather than cause eco- 
nomic disorganization. 

A Record of Political Events from July 1, 1921, 
to June 30, 1921, consisting of 109 pages and a fairly 
complete index constitutes the supplement to the 
Political Science Quarterly for September. The as- 
sembling task has been done by Harry J. Carmen and 
Elmer D. Graper. 

Wicarp E. Arxrns, 
University of Chicago. 








TRAINING FOR PUBLIC PROFESSION OF THE LAW 





Consideration of the Report Prepared by the Carnegie Foundation at the Request of Section 
of American Bar Association and Recently Made Public 





By Joun B. SANBORN 


Of the Madison, 


Admissions to the Bar of the American Bar 

Association requested the Carnegie Foundation 
for the Advancement of Teaching to investigate 
the conditions under which the work of legal edu- 
cation is carried on in this country. In August of 
this year the Carnegie Foundation issued a bulletin 
entitled “Training for the Public Profession of the 
Law,” which is intended as a partial response to 
the request of the Committee of the Bar Association. 
The present bulletin deals principally with the his- 
torical aspects of the situation, particularly down 
to 1890. It is announced that a subsequent bulletin 
will discuss the period since 1890 at greater length 
in connection with a more intensive survey of the 
contemporary situation. 

The preparation of this report was entrusted to 
Mr. Alfred Z. Reed, and while he has undoubetdly 
received a large amount of assistance in its prepar- 
ation, he is responsible for the conclusions which 
have been reached. Mr. Reed is not a lawyer. 
This has its obvious advantages and disadvantages, 
but the advantages appear to have overcome the 
disadvantages in his case. Whatever handicap he 
may have labored under because of a lack of famili- 
arity with the conditions of actual practice has been 
more than counterbalanced by the detached view 
which he has been able to take of the problem of 
preparation for the Bar. 

One of the striking merits of Mr. Reed’s treat- 
ment of the matter is that he regards the problem 
of legal education not as an isolated one which 
depends entirely upon an answer to the question 
of what is the best method of training a lawyer, 
but as a part of the general subject of the position 
of the lawyer in the community and the obligations 
which he owes not only to his clients but to society. 

Because of this attitude, Mr. Reed has prepared 
not only a detailed history of law schools and the 
control of admissions to the Bar in this country 
down to 1890, but a brief history of the bar itself 
during that period. This work is, therefore, of the 
greatest interest to any lawyer because of the pic- 
ture which it presents of the development of Ameri- 
can Law and the American lawyer, as well as for 
the information which it gives as to the history of 
legal education and admissions to the Bar. 

Part I presents what the writer terms “a gen- 
eral survey of American legal education.” It is in 
effect a summary of the work and its conclusions 
will be reserved for a later statement. 

Part II deals with the organization of the legal 
profession in the United States without regard to 
the law schools and contains a rather detailed his- 
tory of the requirements for admission to the bar. 
The conflict between the theory of the bar as a 
select class requiring special preparation and the 
democratic movement, which reached its climax 


[° 1913 the Committee on Legal Education and 


Wisconsin, Bar. 


in the legislation of certain states abolishing all 
educational requirements, is set out in detail. The 
reaction against this extreme began shortly before 
the Civil War and Mr. Reed considers that war 
influential in raising educational standards both 
in its teaching as to the value of efficiency in public 
life and because of the general reform movement 
made necessary by the corruption which followed it. 


Part III is devoted to the history of law schools. 
It is interesting to note that the first instruction 
in law, which was at William and Mary in 1779, was 
the result of Jefferson’s influence, and that Marshall, 
who was to become Jefferson’s great rival in the 
development of our theory of government, received 
his legal education there. The treatment of the 
subject in this part of the work is largely historical 
and the limitations of space in this review are such 
as to prevent even an outline of it. 

Part IV is entitled “Rise of a New Legal Pro- 
fession After the Civil War Organized in Bar Asso- 
ciations.” Mr. Reed here presents much which is 


of interest to lawyers in the history of the bar 
associations of this asin 


The most important 
contribution, however, is his theory that the bar 
associations are tending somewhat awkwardly and 
without any definite plan to establish an “inner bar.” 
He thoroughly approves of this tendency but be- 
lieves that more definite methods of selecting those 
who may perhaps be termed to have “taken silk” 
should be devised. His most concrete suggestion 
is that the bar associations might set a standard 
for admission to their ranks based upon a higher 
standard of preparation for the bar than he be- 
lieves the states will or should require. It would 
be directly in line with his suggestion should the 
American Bar Association now determine that no 
one hereafter admitted to practice should be admit- 
ted to its membership unless he has satisfied the 
minimum requirements recommended at the Cin- 
cinnati meeting. Mr. Reed expressly repudiates any 
idea that such a standard should be made retroac- 
tive, barring from membership in the bar associa- 
tions those who have heretofore been admitted to 
practice with a less complete preparation. He 
would thus relieve the fear of one member who 
spoke before the meeting in Cincinnati with the 
idea that the recommendations of the Section of 
Legal Education, if adopted by the Association, 
would deprive him of his membership in it. 

Part V discusses the changes in bar admission 
requirements incidental to the rise of law schools 
and the development of bar associations. Here 
he notes the conflict between the practitioners and 
the law schools, the result of which he believes 
to be a lowering of standards of admission in that 
no uniform test for differently trained students 
can be devised, so that the bar examiners have 
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tended to let everyone through. Going back to 
Part I, we find a statement which applies here: 

Taking into consideration the effect of night law 
school advertising in artificially stimulating a demand for 
legal education, there can be little question but that, in 
spite of all recent efforts to raise bar examination stand- 
ards, more incompetents are today admitted to the bar 
than when, under laxer formal requirements for admis- 
sion and a far smaller development of good law schools 
than we now possess, the generality of actual applicants 
nevertheless received a sound training in the office of an 
old-fashioned practitioner. This may not be the only rea- 
son for the comparatively low repute which our present 
generation of lawyers enjoy, but it is at least a highly 
important contributory cause. The good are lumped with 
the bad in popular condemnation. (p. 59). 

I hope that no one will believe from this quo- 
tation that Mr. Reed takes a pessimistic view of 
the situation. In spite of the points of criticism 
which he finds for law schools, bar admission stand- 
ards and the legal profession itself, his whole treat- 
ment seems to me decidedly optimistic. 

Parts VI and VII are devoted to a consideration 
of the development of legal education between 1805 
and 1890. While this portion of the work also 
contains much of great interest, particularly to 
those more directly concerned with the work of the 
law schools, it cannot be dwelt on here. 

The last part is a brief statement of the situa- 
tion since 1890, which will be developed more in 
detail in a subsequent bulletin of the Foundation. 
Upon present standards, he divides the existing 
law schools of this country into four groups: The 
smallest, comprising about ten per cent of the 
schools, includes those which attempt to do the 
work in less than three years. He believes that 
this group is clearly destined to disappear. The 
second group, consisting of about twenty per cent 
of the schools, consists of those which require the 
full time of their students for at least three years 
and which require at least two years of college 
work for admission. The third group, now com- 
prising about thirty per cent of the schools, covers 
those which require practically the same amount of 
work for graduation as the second group but whose 
entrance requirements are lower. The fourth group, 
comprising the remaining forty per cent of the 
schools, includes what Mr. Reed properly terms 
“part-time” schools instead of giving them the mis- 
leading designation of “night schools.” 

Mr. Reed not only believes that the part-time 
school will survive, but that it ought to survive. 
He defends it not because he believes that the legal 
training which a part-time school can give is as 
good as that of a full-time school, but because he 
feels that the legal profession should not be closed 
to those who cannot devote the time required for 
a course in the full-time school. This is connected 
with his theory of the political significance of the 
bar which is developed more at length later. 

It is interesting in this connection to note his 
explanation of the origin of part-time schools. They 
were not devised, as one might believe from cur- 
rent discussion upon the subject, to afford instruc- 
tion in law to students engaged in other occupations, 
but they originated in an attempt to supplement 
instruction in law offices with instruction in law 
schools. The student in the original part-time law 
school was, therefore, not a part-time student but 
was devoting substantially all of his energies to 
the study of law. 

Mr. Reed’s attitude toward the problem of 
training for the law and the standard which may 





properly be imposed upon those seeking admission 
to the bar, is profoundly affected by two funda- 
mental ideas. The first of these is that lawyers not 
only render services to their clients as a member of 
any proiession might serve those who employ him, 
but that they form a sort of governing class. From 
this class are drawn practically all of the judges 
and a large proportion of other public officials. 
Their arguments are of great importance in influ- 
encing judicial decisions from which the great bulk 
of our law is drawn, and they also constitute the 
group having the exclusive right to appear in court 
whose intervention is practically necessary in all 
cases before a judicial determination of a person’s 
rights can be obtained. 

From this premise Mr. Reed draws the con- 
clusion that standards of admission to the bar 
must be influenced by two conflicting considera- 
tions. If we look only to the interest which the 
public has in the efficient performance of the duty 
which a lawyer owes to his client, and to the pro- 
tection of clients from imperfectly trained lawyers, 
we may set a very high standard for admission to 
the bar which will tend to exclude many of those 
whose financial condition is such as to prevent them 
from taking the time necessary to qualify under 
this standard. But a standard which tends to ex- 
clude from a profession, which is.of such import- 
ance in the political structure, certain persons be- 
cause of their poverty is neither desirable nor 
possible, A standard based upon the purely private 
relations of attorney and client and justified by such 
relations is, therefore, not justified when we con- 
sider the political aspects of the profession. 

This is an attempt to state in very brief terms 
the fundamental idea which underlies Mr. Reed’s 
discussion of legal education. It is probable that 
he will develop it more in detail in the promised 
bulletin which will consider contemporary condi- 
tions in the practice of the law. He has, however, 
stated this tundamental proposition so definitely 
that it cannot be ignored in any consideration of 
the problem. Without attempting to discuss it at 
length, I desire to make two suggestions which may 
affect the importance to be given to the thesis. 
It seems to me that Mr. Reed has over-emphasized 
the present day political importance of the legal 
profession. Merely for the sake of illustration and 
not as an argument, I note that the two leading 
candidates for the presidency in the last campaign 
were not lawyers, but editors. I also feel that 
Mr. Reed has also over-emphasized the difficulty 
which lack of means imposes in meeting a high 
standard of admission to the bar. Here also it is 
difficult to do more than illustrate, and impossible 
to illustrate without being personal. I believe, 
however, that anyone who reads this can supply the 
illustrations from his own acquaintance. 

If, however, we accept the correctness of the 
——— that the political character of the legal 
profession 1s such as necessarily to prohibit stand- 
ards of admission justifiable if the efficiency of the 
lawyer were the only consideration, the usual solu- 
tion which would be offered would be a compromise 
between the two ideals. Mr. Reed, however, offers 
another solution, partly as an answer to the dilemma 
which he believes exists and partly as something 
inevitable and desirable in itself. He does not 
develop this solution in any detail and I must, 
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therefore, state it without being confident that I 
am doing justice to his theory. 

Mr. Reed believes that the abandonment in 
this country of the English distinction between 
solicitor and barrister and the failure to establish 
any such distinction as exists in France between 
notaries, avoués and avocats, has not resulted in 
the establishment of what he terms a “unitary” 
bar. He believes that there now exists a real dis- 
tinction between the work of the better trained 
lawyers and those who come to the bar with only 
the minimum qualifications for admission. Mr. Reed 
does not indicate where the dividing line between 
these two classes of practice is, although he sug- 
gests conveyancing, probate practice, criminal law 
and trial work as examples of the work appropriate 
for the more poorly trained lawyer. He apparently 
does not believe that the division between the two 
groups of lawyers, even if it could be definitely 
established, ought to be enforced by prohibitions 
such as exist in the English system. Nor does he 
seem to believe that more than one standard of ad- 
mission should be set. 

If I understand Mr. Reed correctly, his theory 
may be stated about as- follows: The American 
lawyer performs for his client a variety of services, 
some of which require a long and careful training 
and some of which can be efficiently performed with- 
out such a training. It is therefore proper to admit 
to the bar men who have been trained under dif- 
ferent standards, even though we make no formal 
distinction between them after they are admitted, 
and though the law assumes that they are equally 
capable. After admission the better trained lawyer 
tends to acquire the practice for which he is trained 
and the one who has not had the advantage of such 
a training, in course of time at least, finds the 
level for which he is prepared. The lawyers’ oppor- 
tunity for the improvement of present conditions 
is in perfecting an organization of the bar which 
will hasten the division between those who are to 
occupy the different fields of practice. The “selec- 
tive” bar association referred to above is one of his 
suggestions to meet the situation. 

Mr. Reed has thus raised questions which 
affect not only our attitude toward standards for 
admission to practice but which go to the very 


structure of the bar itself. Is the ideal educational 
standard for admission to the bar impossible be- 
cause of the political significance of the profession? 
Is there sufficient difference in the functions per- 
formed by lawyers of diverse training to constitute 
a division of the existing bar? If such division 
exists, is it the duty of lawyers to encourage or 
discourage its development? Is a “unitary” Bar 
practical or desirable under conditions as they exist 
in this country? 

I do not think that most lawyers will agree 
with many of Mr. Reed’s conclusions upon these 
questions. It is not sufficient, however, to merel 
disagree with him. They are presented with ‘adh 
sincerity and as the result of such a careful and 
intelligent study of the legal profession that they 
must either be accepted or met with careful con- 
sideration and argument. 

I have not here attempted to either accept these 
conclusion or to meet them with the discussion 
which they deserve. I may confess that I am not 
now prepared to do either, but if I were I would 
prefer to take this occasion to make this inade- 
quate statement of the work which Mr. Reed has 
done, rather than to merely open a controversy. 
I feel that the bar of this country is deeply indebted 
to him for his work and I wish to urge its most 
careful study upon all lawyers who have the welfare 
of their profession at heart. 

In conclusion I wish to make the same quota- 
tion from Mr. Reed’s introduction which Mr. Root 
made in his opening address before the Section of 
Legal Education this year: 

Both our second war with England and our Civil War 
were followed by periods of original creation in legal 
education. These in turn were followed by less signi- 
ficant periods devoted mainly to imitation and perfection 
of detail. It requires no great effort of the imagination 
to perceive that we stand now on the brink of another 
creative period. A generation of young men, stirred by 
the recent conflict, will soon assume control. Their dis- 
position will be not blindly to accept inherited formulas 
but critically to scrutinize every phase of legal education, 
with a view to adjusting it to their own altered world. 
Changes are bound to be made. The only question is 
whether they will be made wisely, with understanding of 
the many considerations involved, political as as 
educational. It is for these newcomers, and for the older 
men who see that this spirit must be reckoned with, 
that this study has been undertaken. 





President American Patent Law 
Association 

Wallace R. Lane, of Chicago, formerly chair- 
man of the Patent, Copyright and Trade Mark Law 
Section of the American Bar Association, was 
elected presidert of the American Patent Law As- 
sociation, October 11. The results were announced 
by the Board of Directors at the headquarters of 
the association in Washington, D.C. The election 
followed balloting throughout the country. All 
of the former presidents of the association have 
been chosen from the East. 





Wanted to Start Even With the Judge 


“The following incident occurred in 1901, a short 
time after Gov. Thomas G. Jones, of Alabama, had 
been appointed to a federal judgeship in his state by 
President Roosevelt : 

“A man who believes that making whiskey is a 
God-given right to every citizen, when he uses his own 


material, regardless of the laws of the country, or the 
revenue thereon, was in trouble with the federal court 
some years ago. In settling up his fine he found 
himself short of the necessary cash. Meeting his old 
friend, for Gov. Jones was personally known by thou- 
sands all over the state, he requested the Governor 
to lend him $5. The big-hearted Alabamian could not 
refuse and promptly made the loan. 

“Several years passed and the Governor heard 
nothing from his friend, and had almost forgotten the 
incident, until the day after his confirmation by the 
Senate when, in going through his mail, he found the 
following letter : 

“*Gov. Jedge Jones, Montgomery. 

“Deer frend, inklosed yu will fine five dollars 
which I burrowed frum yu along time ago, and which 
I hav neglected to return back. As I hav cunsiderabl 
bizness with the fedural court of which yu are jedge, 
I thot it best to start even. 

“*Always yer frend, 
—From the Montgomery (Ala.), Advertiser. 
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KANSAS DECLARATORY JUDGMENT LAW 
UPHELD 





Supreme Court of That State in Recent Proceeding Sustains Statute and Renders Decision 
Declaring Rights of Parties in Matter Involving Actual Controversy 





N the recent case of the State on relation of R. J. 
Hopkins, Attorney-General, v. Grove, the Supreme 
Court of Kansas upheld the Declaratory Judgment 
Act of that State which was discussed in the March 
number of the JouRNAL. 

Grove was elected as one of the City Commis- 
sioners of Wichita. He was an employee of the Mis- 
souri Pacific Railway Company. A Kansas Statute 
forbids an employee of a railway company operating 
under any franchise granted by a city to hold any city 
office. Grove had not attempted to enter upon the dis- 
charge of the duties of the office so quo warranto could 
not be brought against him. The Attorney-General 
brought suit against Grove under the Declaratory 
Judgment Act. Grove challenged the constitutionality 
of the law. This is what the court said in part: 

“A statute authorizing declaratory judgments has 
recently been held unconstitutional. (Anway v. Grand 
Rapids Railway Company, 211 Mich. 592.) The pro- 
ceeding in which the decision was rendered was not 
based upon an actual controversy. The members of 
the court appear to have agreed that for this reason it 
could not be maintained. A majority of the justices 
however (two out of seven dissenting ) treated the 
proceeding as one of the kind the legislature intended 
to authorize, but held the statute invalid because the 
power to make a declaration of rights, where no con- 
sequential relief can be had, is not judicial, and can- 
not be conferred upon courts. 

“Whatever may have been the intention of the 
framers of the Michigan act in that respect, the Kansas 
statute is explicitly limited in its operation to ‘cases of 
actual controversy... The decision of the Michigan 
court that the proceeding there under consideration 
was not maintainable and should be dismissed appears 
to have turned upon the fact that (as in Muskrat vs. 
United States, 219 U. S. 346, upon which case much 
reliance is placed) no actual controversy existed be- 
tween opposing parties. The decision, so far as it is 
based upon that ground, is not inconsistent with the 
validity of the act here involved. In the majority opin- 
ion in that case however, views were expressed that 
if accepted as sound would be fatal to the Kansas 
statute... . 

“Against the validity of the statute it is urged 
that the occasion for judicial action cannot arise until 
a claim is made that an actual wrong has been done or 
is immediately threatened and moreover (what is much 
the same thing stated in another way) that a decision 
cannot properly be classed as a judgment—as a strictly 
judicial act—unless besides determining the merits of 
the controversy between the parties—deciding which 
is right—it affords (or denies) some additional rem- 
edy—in other words, ‘consequential relief’; and, there- 
fore, that power to decide a controversy in the absence 
of the conditions indicated is not judicial and cannot 
be conferred upon courts by the legislature. This view 





1. March, 19%1, Am. Bar Assov. Journal, p. 107. 
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appears to us to be unsound, and to be the result of 
confusing declaratory judgments with advisory opin- 
ions and decisions in moot cases, and perhaps also of 
an inclination to treat a general practice that has been 
long established as having acquired the force of a 
constitutional guaranty. A mere advisory opinion upon 
an abstract question is obviously not a judgment at 
all, since there are no parties to be bound and the 
rights of no one are directly affected. The situation is 
substantially the same where opposing parties present 
a moot question—one the decision of which can have 
no practical effect. Where a judgment is sought of 
such character as to be of no benefit unless accom- 
panied by an order the carrying out of which is impos- 
sible, the futility of the proceeding is a sufficient basis 
for a court’s refusal to entertain it, whether or not 
jurisdiction to do so exists. But some judgments are 
wholly or in part self-operative. They perform a 
valuable function in and of themselves. It is often 
said that a cause of action arises only upon the breach 
of a duty—the invasion of a right. This, however, is 
merely the announcement of a general rule of practice 
subject to possible exceptions and to legislative change. 
Actions to quiet title and to construe wills are recog- 
nized methods of invoking judicial action which do not 
originate in the actual commission of a wrong nor 
terminate in a judgment inflicting a penalty, granting 
compensation or injunction, or otherwise giving “‘con- 
sequential relief,” the declaration of rights being all 
that is necessary to fit the requirements of the case. 
The decree in an action to quiet title is sometimes so 
drawn as to order the setting aside or cancellation of 
a deed. A declaration that the instrument is void and 
without effect amounts to the same thing. The judg- 
ment does not change the condition of the title, but 
simply declares where it is vested. It gives the only 
relief that is necessary to settle the controversy—the 
determination of the ownership of the property. Why 
the legislature cannot authorize similar procedure in 
like situations to meet like needs is not apparent. It 
is hardly conceivable that any fundamental principle 
of our government, beyond legislative control, pre- 
vents two disputants, each of whom sincerely believes 
in the rightfulness of his own claim, but each of whom 
wishes to abide by the law whatever it may be de- 
termined to be, from obtaining an adjudication of 
their controversy in the courts without one or thie 
other first doing something that is illegal (in the case 
of the present defendant criminal) if he is mistaken 
in his view of the law... . 

“A typical situation is presented for the application 
of the declaratory judgment act. There is a present 
controversy between the parties, the defendant claim- 
ing the right to perform the duties of the office to 
which he has been elected, and the plaintiff denying 
that right. The controversy is actual, not moot; con- 
crete, not abstract. An interpretation of the statute 
concerning ineligibility is not the ultimate object of 
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the suit, but is a necessary step in determining whether 
the defendant is entitled to act as city commissioner. 
That question under the ordinary procedure could 
only be judicially decided after the defendant had as- 
sumed the duties of the office, thereby exposing him- 
self to punishment by both fine and imprisonment. 
Even if injunction would lie to prevent his acceptance 
of the office, such relief would be unnecessary. 

“In the remote contingency of his desiring to 
occupy the office after his ineligibility had been deter- 
mined, the statutory penalty would exercise a sufficient 
restraining influence. The decision, when announced, 
is not merely advisory. It is a final adjudication hav- 
ing the binding force of any other judgment. If after 


its being adjudged that the defendant is disqualified 
he should undertake to hold the office, and the state 
should bring a proceeding to oust him, the only matter 
open to inquiry would be whether he was actually 
holding it; he could not be heard to raise any issue of 
either law or fact going to the question of his eligibil- 
ity—and this results from the principle of res judicata 
and not from that of stare decisis. . . .” 

The court then discussed the disqualifying statute 
and held that the Missouri Pacific Railway Company 
had a franchise with the City of Wichita. Its judg- 
ment was that Grove was disqualified to hold the office 
of City Commissioner because he was an employee of 
the Missouri Pacific Company. 
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Discussion of Certain Forms of Letters Sent to Creditors in Bankruptcy Proceedings—Should 
the Canons of Ethics Be Crystallized in Statutes? 





perplexed at a phase of the bankruptcy situa- 
tion. 

What happens is this: A concern is known or 
thought to be getting shaky. Thereupon its man- 
ager consults an attorney; he tells the attorney the 
condition of the concern; gives him the names and 
addresses of the creditors with the amounts due, 
and desires advice. 


He is advised that the prospect appears to be 
that bankruptcy must come, but is urged to obtain 
additional funds or, failing this, to see some of 
his most friendly creditors and arrange with them 
either for an extension or to bring bankruptcy pro- 
ceedings; to make no opposition to a receivership, 
and to allow a receiver to be appointed forthwith, 
in case a petition is filed. 

When a lender is asked to advance funds or 
creditors are asked for an extension, a demand is 
made that the books of the concern should be ex- 
amined, and its exact financial condition thus as- 
certained. This examination, of course, puts into 
the possession of the proposed lender, or the ex- 
amining creditor, the means of compiling a com- 
plete list of creditors, with addresses and amounts. 
it may be that no serious intention of lending money 
or of extending overdue indebtedness has existed; 
but whether the examination of the books was hon- 
estly suggested or not, the list of creditors becomes 
immediately available. Assuming bankruptcy is in- 
evitable, a petition is filed either with or without 
ollusion on the part of the bankrupt concern, to 
‘ut it into involuntary bankruptcy. 

Immediately upon the filing of the petition, and 
long before the schedules are due which would ex- 
hibit the names of creditors and the amounts owing, 
the attorney for the petitioning creditors, or some 
riendly attorney whose co-operation has been be- 
spoken in conducting the bankruptcy proceedings, 
writes’a circular letter to each of the creditors out: 
ining the condition of the company, and presenting 

plan of operation—either to wind up at an early 
late and sell the assets or, as the case may be, to 
proceed with the business for a time until raw ma- 
terial can be worked up and profits taken on pend- 


Cased or: on Professional Ethics are much 


ing contracts; or setting forth whatever policy may 
be chosen. It concludes somewhat as follows: 

“If you feel that our position in the matter is correct, 
we wish you would co-operate with us in electing Mr. 
Smith trustee at the first meeting of the creditors, which 
will be held soon. Enclosed you will find proof of claim 
and power of attorney which should be executed and re- 
turned to us without delay, together with a statement of 
your account, in case you desire to have us represent you. 

“If you have already retained an attorney, we will 
appreciate your instructing him to co-operate with us.” 

“Very truly yours, A, B & C.” 

Some of the creditors turn these letters over 
to their regular legal advisors; and the committee 
on ethics is appealed to. The statement accom- 
panying these letters is stereotyped. “If this is 
not soliciting business, what is soliciting business?” 

The foregoing is a typical situation. At times, 
of course, it happens that the schedules are filed 
before such letters go out; but even in that case 
the question still arises whether such letters ate 
professional. 

When confronted with these letters A, B & C 
state that without common agreement and repre- 
sentation the creditors are helpless. That for each 
creditor to hire his own lawyer would be unwork- 
able; that the expense would be intolerable. That 
there is no threat and no compulsion involved. 
That the creditor is invited to cause his attorney 
to co-operate with A, B & C, and is thus free to 
do as he chooses. That while it is true that the 
creditors are personally unknown to A, B & C 
yet there is a community of interest among them 
which makes it appropriate and proper to draw 
their attention to the fact that A, B & C are 
acting, if desired, for all creditors entertaining the 
same view of the policy to be pursued which is 
presented by A, B & C. That otherwise no ef- 
fective action will be possible. 

The reply is that “solicitations of business by 
circulars or advertiséments or by personal com- 
munications or interviews not warranted by per- 
sonal relations is unprofessional.” an. 
27, Code of Professional Ethics. 

Under the bankruptcy law, of course all credit- 
ors will or should have notice of a proposed elec- 
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tion of a trustee. It seems as if they should be left 
free, without being approached by any lawyer, to 
take part in the election of a trustee, or in the 
prosecution of the proceedings or to refrain from 
taking part, as they may elect. Invariably we are 
told that there is a “ring of bankruptcy lawyers” 
that “pass around these addresses of creditors, 
which they succeed in getting before anybody else 
can have a look at them, and in substance and ef- 
fect solicit the business of the creditors.” That 
the suggestion of co-operation with the attorneys 
for the general creditors is a mere shift or device, 
and does not operate to render innocent a communi- 
cation otherwise objectionable. 

In some instances one of the leading creditors 
writes a circular letter and sends it out prior to any 
general knowledge of the identity and addresses of 
the creditors generally. This creditor mentions 
toward the close of his letter that he has retained 
the firm of A, B & C to look after his claim 
for him, and if the recipient has no other attorney, 
he urges that the recipient should send his claim to 
Messrs. A, B & C to be looked after; or, if pre- 
ferred, the recipient may instruct his own attorney 
to co-operate with A, B & C. 

Without raising a further question, it may be 
added that the foregoing situation frequently oc- 
curs with the features above noted, but in an acute 
form. The unfortunate creditors are assured that 
a huge fraud is scented. This may arise either (1) 
by reason of the fact that certain parties in interest 
propose to sell the ——— out and sacrifice it under 
the hammer or (2) such parties may propose not 
to sell the business out, but to operate it at a great 
and increasing loss. We apprehend that the in- 
jection of the fraud issue does not alter the funda- 
mental question involved. That question is this: 
Is the course of conduct pursued by A, B & C 
professional, or is it unprofessional? 

Some light may be thrown on the matter by a 
question submitted substantially in the following 
form, to the Committee on Professional Ethics of 
the New York County Lawyers’ Association: 

Assuming: that G H, an organization of busi- 
néss men, retains A B, a lawyer, to perform such 
legal services as G H may require, and also to 
attend to such legal matters as the members of 
G H shall refer to him. G H urges and solicits its 
members to place in A B’s hands all matters in- 
volving collection of accounts or involving the rep- 
resentation of creditors in bankruptcy proceedings, 
upon the ground that by co-operation in the han- 
dling of debtor’s affairs members interested will 
profit. G H, in matters in which it desires the co- 
operation of creditors, not members of G H, cir- 
cularizes them and urges them to place their claims 
with itself or with A B, so that A B may conduct 








such legal proceedings as may be necessary; the 
assumption being that it is for the best interest of 
the creditors that such proceedings should be con- 
ducted. 

In passing upon the propriety of G H’s action, 
the committee says that upon the assumption G H 
does this not for the purpose of engaging in a gen- 
eral practice, but solely in the special case for the 
purpose of protecting the interests of its members, 
this course may be followed. The committee, how- 
ever, “believes it would be preferable to have the 
proxies run to G H or an officer; if it be a device 
to enable A B to do indirectly what he could not 
properly do directly, it is to be condemned.” (Ques- 
tions and Answers Respecting Proper Professional 
Conduct: No. 47, sub-paragraph d.) 

In considering the propriety of circular letters 
sent to creditors generally in bankruptcy proceed- 
ings, inviting co-operation for an object which on 
the face of the letter is always worthy, bear in mind 
that a creditor heavily interested may say that he 
has nothing, to do with the traditions of the legal 
profession, and he is going, if he can, to induce his 
tellow-creditors to employ his attorney, both to 
save expense and to get results. 

Should his attorney refuse to permit this? 
These enthusiastic creditors, it is thought, often 
avail themselves of the services of their attorney in 
putting their enthusiasm into words whereby they 
may appeal effectively to other creditors. As a 
practical matter, it is clear, however, that an inquiry 
as to who did the framing of the letter—the creditor 
or his attorney—would in most instances be fruit- 
less. It is therefore the professional propriety of 
an attorney’s allowing his name with or without 
laudatory comment to be used in this connection 
that you are invited to consider and discuss. 

Reverting to the wording of Canon 27, “solici- 
tations of business by circulars or advertisements 
or by personal communications or interviews not 
warranted by personal relations,” we are concerned 
to know whether there is any “personal relation” 
between an attorney regularly retained for one 
creditor, and other creditors not personally known 
to the attorney, but whose claims are involved in 
the bankruptcy and who have a common interest 
in seeing that the bankruptcy proceedings are con- 
ducted with economy and effectiveness. 

The impression of this department is that the 
letter from A, B & C is clearly unprofessional. That 
a letter from a creditor to his fellow sufferers, de- 
siring co-operation, is, of course, proper; but that 
attorneys should not in the manner outlined above 
permit a client to urge other creditors to retain 
them. 

RusseELL WHITMAN. 
Chairman Com. on Professional Ethics, Chicago Bar Assn. 





Dinner to President Severance 
A dinner was given by the Chicago Bar Association 
on Thursday, October 27, to President Cordenio A. 
Severance of the American Bar Association. Presi- 
dent Alden presided, and the affair was extremely suc- 
cessful. 

President Alden opened the proceedings by read- 
ing a telegram of regret from Attorney-General 
Daugherty, who had been invited to be present. He 
then introduced Major Edgar B. Tolman, who wel- 
comed the distinguished guest on behalf of the Chicago 
Bar Association. President Severance was then intro- 





duced, the audience arising. 

In his response he dwelt particularly on the need 
of the coordination of the American Bar Association 
with all the various local associations as a means of 
making the influence of the American RBar effective for 
the betterment of law and for the betterment of prac- 
tice. Speaking more specifically, he urged support of 
the pending bill for the addition of eighteen Federal 
district judges, giving some startling figures as to the 
situation the measure proposes to remedy. He also 
called attention to the bill to enable the Supreme Court 
to make rules in law as well as equity cases. 
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PHILANDER CHASE KNOX 





By James Francis BurKE 
Of the Pittsburgh, Penn., Bar 


HE intellectual attainments and public achieve- 

ments of Philander Chase Knox have brought 

more prestige and distinction to the Allegheny 
County Bar than those of any other man, living or 
dead. 

In many respects, his official career is without a 
parallel in the history of the American Government. 

He was unquestionably the greatest exponent of 
the doctrine that the office should seek the man, for 
never from the time William McKinley conceived the 
thought of making him Attorney General of the United 
States, until the evening he fell into the arms of his 
Maker, did he seek or encourage others to seek for 
him a public station. 

I know, as but few men in America do know, how 
near he came to the Presidency, and I know, as few 
men do know, how easily he could have obtained the 
nomination if he had been willing, in the slightest de- 
gree, to permit his host of influential friends in Amer- 
ican public and private life to pursue their plans with 
that end in view, or if he had even been willing to 
attend in person the National Convention, to which 
he had been elected delegate-at-large from the lead- 
ing Republican state in the Union. — 

More than once, in the confidence of a deep-seated 
and lasting friendship, he said to me: “Why should I 
seek the Presidency? I have no illusions about the 
office. I regard it as the greatest in the world, but I 
have lived with it and shared its confidences and vicissi- 
tudes under three Presidents and I know too well its 
never-ending anxieties, to have any desire to sit in 
the White House and especially so long as I can 
be of service to the country in other spheres of action.” 

His attitude towards the Presidency was some- 
what akin to his frame of mind regarding public life 
in general up to the time he was 48 years of age, when 
he was called upon to succeed John W. Griggs as the 
highest law officer in the Government. 

From the hour of that entry into the arena of 
public service, honors vied with each other to find 
their resting place upon his shoulders. 

Of the thirty-six men who have represented Penn- 
sylvania in the United States Senate, only six have 
held Cabinet offices. Albert Gallatin was Secretary of 
the Treasury for fourteen years under Jefferson and 
Madison and was elected Senator, but was denied the 
seat because he had not been a citizen of the United 
States for nine years, as required by the Constitution. 
James Buchanan resigned from the Senate to become 
Secretary of State in the Cabinet of President Polk. 
William Wilkins, Simon Cameron and Don Cameron 
each served as Secretary of War, and also in the Sen- 
ate, but Senator Knox is the only Pennsylvanian who 
resigned from the Cabinet to enter the Senate and 
then resigned from the Senate to return to the Cabinet. 

In addition to his record in the Senate, he served 
in the Cabinets of three Presidents, as Attorney Gen- 
eral under McKinley and Roosevelt and as Secretary 
of State under Mr. Taft. As a matter of fact, he 
served officially in four Cabinets, as he held over for 
a short time under Woodrow Wilson, in order to sign 


the commissions of the new Cabinet officers named by 
the new President. In connection with his call to the 
Taft Cabinet, one of the most interesting incidents in 
the executive and legislative history of the nation oc- 
curred. 

Subsequent to the announcement by Mr. Taft that 
Mr. Knox had been invited to and accepted the port- 
folio of State and the whole country had expressed 
gratification over the choice, a Washington correspond- 
ent was ushered into his library one evening and an- 
nounced that he had an important constitutional ques- 
tion which he wished the Senator to answer. 

As the Senator had become one of the greatest, if 
not the very greatest expounder of the Constitution in 
the nation’s capitol, he accepted the announcement with 
his usual smile and consented to answer it if he could. 

Thereupon the correspondent made known the 
fact that the salary of the office of the Secretary of 
State, which office the great Pennsylvanian had already 
agreed to accept, had been raised while Mr. Knox was 
a Senator, and he then pointed to the constitutional 
provision making any such Senator or Representative 
ineligible to fill any such office under the circumstances. 

Inside of a minute, and with the utmost good 
nature, the Senator replied to the correspondent, “My 
friend, you are right. I am ineligible and I confess 
that you are a more alert constitutional lawyer than 
either the President or myself, because neither one of 
us have thought of it.” 

The announcement was flashed over the wires and 
over the cables that night and great confusion and 
anxiety followed as a consequence. 

Mr. Taft was out of the country at the time and 
I can remember as if it were but yesterday, leaving 
Senator Knox’s library and going to my home in Wash- 
ington about midnight, a short time afterwards when 
1 found the following telegram from Mr. Taft, who 
had just landed at New Orleans: 

New Orleans, La., February 11, 1909. 
9:47 p. m. 

Hon. James Francis Burke, 

House of Representatives, 

Washington, D. C. 

I sincerely hope that Congress will pass bill to 
remove any doubt of Knox's eligibility. I have no 
doubt that an act to repeal the bill increasing the 
salary of the secretary of state will effect this purpose. 

I sincerely hope that it will pass. I should regard 
the loss of Senator Knox from the first place in my 
cabinet as a public misfortune. 

Wm. H. Taft. 


This was sent to me at the time as I was Repub- 
lican Whip of the House of Representatives and known 
by Mr. Taft to be deeply interested in Senator Knox 
and the new administration. The suggestion in that 
telegram was carried out and the Congress reduced 
the salary of Secretary of State to the former level, in 
order that Mr. Knox might be made eligible for the 
highest place in the Cabinet. Thus the constitutional 
obstacle was removed and two unprecedented situa- 
tions arose. 

For the first time in the history of the American 
Government, the Congress had virtually legislated a 
man into the President’s Cabinet, and second, for a 
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long time thereafter the highest ranking officer in the 
President’s Cabinet received the lowest salary of them 
all. 

This was unquestionably one of the rarest trib- 
utes ever paid to an American citizen by the combined 
action of the legislative and executive branches of the 
Government. 

But, my friends, these were not the only honors 
thrust upon him. During his lifetime he was also of- 
fered a place on the Supreme Bench of the United 
States, which he modestly declined. 

To what other man in the annals of America can 
anything approaching this record be applied? 

So much for his entry into the great offices he 
filled. 

As for his record while in office, the story of his 
Attorney Generalship under McKinley and Roosevelt 
is the brightest constructive page in the history of 
American jurisprudence and American com- 
merce. He breathed the breath of life into statutes 
which had been declared dead because of their 
alleged unconstitutionality. He struck without fear 
or favor against many of the greatest financial 
powers of his generation, and brought them to a real- 
ization of the obligation that commerce owed the Gov- 
ernment and the Government in turn owed to com- 
merce, and while the nation glorifies Theodore Roose- 
velt for the substantial things accomplished during his 
administration, the following expression from the pen 
of Honorable Charles Emory Smith, a member of the 
Cabinet of both President McKinley and President 
Roosevelt, will indicate the credit to which Senator 
Knox is entitled. 

He said: 

One man, beyond all others—so far beyond as to be 
“Eclipse first and the rest nowhere,” as associated with 
the origin, evolution, execution and success of the Roose- 
velt policies, is Philander Chase Knox, of Pennsylvania. 

President Roosevelt made himself the incarnation 
of the national conscience, but with all his courage and 
all his determination, he could not have accomplished 
what he did without the legal acumen and masterly 
generalship of his great Attorney General. 

In further confirmation of this view, President 
Roosevelt himself, speaking on Pennsylvania soil on 
October 4, 1906, said: 

During the last few years the national government 
has taken very long strides in the direction of exercising 
and securing adequate control over the great corpora- 
tions, and it was under the leadership of one of the most 
honored public men in our country, one of Pennsylvania’s 
most eminent sons, your present Senator and then Attor- 
ney General Knox, that the new departure was begun. 

It was in this city in 1902, in his speech before 
the Chamber of Commerce, that he first blazed the 
pathway along the unrealized powers and possibilities 
of government control through Interstate Commerce 
under the authority of the Constitution. He carried 
his cause to the Supreme Court of the United States 
and enlarged the chart of governmental powers. 

When he was reprimanded by a financier of great 
power for proceeding without notice to him, with 
characteristic force and incisiveness, he replied, “There 
is no ticker in the White House.” 

In the National Convention of 1904 Elihu Root, 
then Secretary of State, said of Mr. Knox: 

The Attorney General has gone on in the same prac- 
tical way not to talk about trusts, but to proceed by law 
for their regulation. 

No investment in lawful business has been jeopar- 
dized; no fair and honest business has been injured; but 
it is certain that wherever the constitutional power of the 


Government reaches, trusts are being practically regulated 
and curbed within lawful bounds as they never have been 
before and the men of small capital are finding in the 
efficiency and skill of the Attorney General a protection 
they never had before, against the crushing effect of un- 
lawful combination. 

Regarding the courage of Senator Knox, which 
was one of his outstanding characteristics, President 
Roosevelt said in a public speech: 

We need common sense, common honesty and resolute 
courage. We need what Mr. Knox has shown, the char- 
acter that will refuse to be hurried into unwise and pre- 
cipitate movement by clamor, whether hysterical or dema- 
gogic, and on the other hand, a character that will refuse 
to be frightened out of any movement by any pressure 
or by any threat, expressed or implied. 

Mr. Knox saw in the Safety Appliance Law, 
which had been declared unconstitutional, a great in- 
strument for the protection of the railroad men of 
America, and for the first time in the history of the 
Government the Attorney General intervened in a pri- 
vate law suit and was sustained, with the result that 
the Safety Appliance Law became again a living thing 
and a new principle in American jurisprudence was 
established. 

He instituted the first peonage prosecution in the 
United States, and convicted and punished those who 
were re-introducing a species of slavery in the South. 

In conducting the negotiations for the laying of 
the Pacific Cable, he procured for the United States 
Government the most advantageous arrangement that 
has ever existed upon the part of any government with 
respect to any other cable in the world. 

He went to Paris to handle the negotiations and 
the multitude of intricate and legal international prob- 
lems incident to acquiring the title to the Panama 
canal, and he found ways to dispel doubts and, by 
personally supervising the negotiations at home and 
abroad, brought back with him from Paris a title 
which the whole world admits to be without a flaw. 

He wrote the law creating the departments of 
Commerce and Labor. He upheld the Chinese exclu- 
sion and the law to deport alien anarchists from this 
country. 

Incident to this character of service, it will be re- 
membered that in private life he had conducted the 
investigations into the abuses of the insurance world 
which startled the country and brought about a revolu- 
tion in insurance management which placed it on a 
sane basis and gave assurance of future security to 
the thrifty, law-abiding citizens of this country. 

His masterful analysis and subsequent dissertations 
upon the League of Nations became beacon lights to 
the American people as a consequence of which we 
continued to be independent of any alliance or of any 
super-sovereignty that might have been imposed upon 
us. 

It was his pen that placed in final form the resolu- 
tion by which the American Congress formally recog- 
nized the existence of a state of war and it was his 
pen, and his pen alone, that wrote every line of the 
great body of the resolution that finally but a few days 
ago declared the existence of peace between Germany 
and the United States. 

Mr. Knox was a partisan. The very nature of 
our people and the character of our institutions have 
made partisanship as a standing rule in our public life. 

Marshall was a partisan; Adams and Jefferson 
were partisans ; Taney and Jackson were partisans and 
Chase and Lincoln were partisans; but in the light of 
history their decisions on great questions are revealed 
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as based upon the law as they found it and nothing 
but the law. 

His heart was in the American constitution and 
no statesman or jurist of his time ever elucidated it 
with greater force or clearness. . . . 

It was an intellectual as well as a social treat to 
know him intimately during the period when his name 
and his official activities commanded attention and re- 
spect in the parliamentary bodies and great council 
chambers of the world. 

Less people knew him intimately and more people 
knew him generally than most of the great men of his 
day. He had a social side that it was a delight to know. 
He cast a fly with the skill of Isaac Walton; he drove 
a race horse with a mastery that made a world’s rec- 
ord; he drove a golf ball with the precision of an ac- 
complished devotee of the royal and ancient game; 
he quoted the Bible with the ease of a theologian; he 
recited the poems of the masters with the accuracy of 
a professor; he told a story with a precision and a 
humor that convulsed the lovers of real wit; and his 
conversation had a charm equaled by few. 

He dissected a statute and expounded a consti- 
tutional principle with the adroitness of a special 
pleader on the one hand and the profound reasoning 
faculties of a great jurist on the other. 

If he was thought to be exclusive, it was modesty 
rather than indifference or a haughty spirit that was 
responsible. He was a keen observer of men and, as 


a matter of fact, he knew others better than others 
knew him. 


As an orator other men were more eloquent, but 
none were more sincere and none more convincing as a 
consequence of his irresistible logic. 

He participated little in running debate, but when 
he spoke he held the ears of the Senate and the atten- 
tion of the country. 

He shrank from the things that make for notori- 
ety, but devoted himself to those greater achievements 
that make for fame. 

Principle constantly was his guide and the banner 
of expediency under which the opportunist finds a 
refuge was always a subject of his contempt. 

The mind of Philander Chase Knox was the mind 
of a master; his courage was the courage of a soldier; 
his vision was the vision of a statesman; his tempera- 
ment was the temperament of a philosopher; his in- 
tellect was the intellect of a profound student and a 
finished scholar. 

What wonder that he was called to sit in the seats 
of the mighty, and being called, what wonder that he 
should have graced the high places he held with a 
dignity and a courage that commanded the respect of 
his contemporaries associated with the great govern- 
ments of the world? 

The nation has lost a leader and we have lost a 
friend. 





Inns of Court at an American Law School 


The ancient English Inns of Court long played a 
great part in the training and development of lawyers. 


Life under a common roof, with readings and discus- 
sions, was the method used to inculcate professional 
spirit and pass from generation to generation the prin- 
ciples of Law and Equity. 

In early American society teachers and students 
of law frequently lived together. The student became 
an apprentice in the office and sometimes in the home 
of the practitioner. Occasionally a lawyer conducted 
a school for a number of young men who lived to- 
gether under his guidance and tutelage. 

In modern American legal education the residence 
hall for law students alone has not been a frequently 
used instrument for training. Occasionally at law 
schools eating or rooming clubs or fraternities have 
been organized among law students, but more gener- 
ally the embryo lawyers have mingled with their fel- 
lows from other colleges in social organizations. This 
was no doubt desirable when students of law usually 
had no college training before entering on their legal 
studies and, therefore, needed the education obtained 
by contact with men in Arts and Sciences, Engineer- 
ing, Agriculture or Medicine. 

But the increase in entrance requirements in 
schools of law has worked a change. Thirty-one 
schools in the United States (including most of the 
schools of highest reputation and largest attendance) 
now require two or more years of college work as a 
prerequisite to entry upon the study of law. During 
these two years the intending law student gets an ac- 
quaintance with the general field of knowledge, often 
joins a non-professional group or fraternity, and asso- 
ciates with friends from various departments. When 
he comes to study law, therefore, under present condi- 
tions, he can afford to associate to a greater extent 
with students and teachers of law as friends and com- 
panions, and to devote himself more completely to the 


discussion of legal or kindred subjects as topics for 
thought and argument. The vast content and the 
complexity of modern law demands such concentration. 
The exclusively legal fraternity is often not open to 
the present-day law student because he has joined a 
general social organization during his academic course. 


To meet this need for a social center for thought- 
ful law students, a unique experiment is to be tried 
at Cornell University. A residence hall exclusively 
for honor students in law and allied subjects has just 
been established. This building will be operated by the 
university for the students, at a reasonable charge for 
food and lodging. There will doubtless be self-gov- 
ernment by the residents of the hall, under the super- 
vision and with the advice of a council of university 
officials and teachers. 


A handsome three-story stone dormitory with 
dining room attached, supplied with all modern equip- 
ment, has just been donated to Cornell for this purpose 
by alumni of the Law School. The donors are grad- 
uate members of the Delta Chi fraternity. This fra- 
ternity was originally a law fraternity, but became in 
the summer of 1921 a general fraternity, a ing in- 
itiates from other departments than the College of 
Law. The donors of the residence hall were the own- 
ers of the Delta Chi chapter house at Cornell and 
decided to give their house to the University for use as 
a Law club, rather than see it devoted to purposes dif- 
ferent from those of its founders. 


The original group to occupy the buildings in the 
Fall of 1922 will be selected from honor students in 
Law, History, Political Science and Government, by 
the Faculties of those several departments. Prefer- 
ence will be given to law students. Social congeniality, 
as well as scholarly qualities, will be considered by the 
committee making the selection. Additional residents 
in the hall will be chosen from time to time by the 
student occupants, from a list of names nominated by 
the faculty as qualified on the basis of scholarship. 
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ACTIVITIES OF STATE BAR ASSOCIATIONS 





Secretaries of State Bar Associations are re- 
quested to send in news of their organizations. 
“News” means not only official statements of 
time, place and programs of regular meetings and 
the action there taken, but also reports of other 
interesting activities. In brief, anything showing 
what the membership, comonittees and leaders in 
the State Bar Association are thinking and doing 
with respect to matters of professional interest. 














Secretaries can help to make this department one 
of the most interesting in the Journal. The collec- 
tion of reports will enable each State Bar Asso- 
ciation to see every month what the others are 
doing and to avail itself of any suggestion con- 
tained in their activities. Contributions should 
be mailed not later than the 25th of each month 
and should be addressed to the editorial office, 
1612 First National Bank Building, Chicago. 








CALIFORNIA 


American Bar Association Invited to Hold 
Next Meeting at San Francisco 

The twelfth annual meeting of the California Bar 
Association was held at Riverside, Calif., October 20th 
21st, and 22nd. The meeting was largely attended by 
members of the bar and of the judiciary of the state. 
The annual address was delivered by Hon. Wm. H. 
Hunt, Judge of U. S. Circuit Court of Appeal, San 
Francisco, and in the afternoon an address was de- 
livered by Hon. Henry D. Clayton, of Montgomery, 
Alabama. 

The reports of the various sections showed that 
considerable constructive work had been done during 
the past year. Especially interesting was the report of 
the Legislative Committee, which showed that twenty- 
one bills recommended by the association had been 
passed by the recent session of the Legislature and had 
now become part of the law of the state. Other mat- 
ters of legislation were reported and discussed at the 
meeting and referred to the various sections of the 
association for further consideration and report at 
the next annual meeting. 

The president’s address showed progress made in 
membership of the association and also recorded the 
fact that during the past year, three of the past presi- 
dents of the association had died, namely, Hon. Curtis 
H. Lindly, San Francisco, president of the association 
in 1910; Hon. Lynn Helm, second president of the 
association in 1911; and Adelbert E. Bolton, who was 
president of the association in the year 1917. 

A resolution was passed endorsing the recent act 
of the State Legislature prohibiting unlicensed per- 
sons and corporations from practicing law and fixing 
penalties for its violation. The referendum has been 
invoked by the opponents of this measure and it will 
be submitted to a vote of the people at the general elec- 
tion held in California November, 1922. In speaking 
upon this measure, President Wyckoff in his address, 
said: 

In the public sense, it is deplorable, as added to the 
confusion of the times, that the banking interest should 
take up the cudgels in defense of a few erring trust 
companies on such an issue as is presented. The line 
between commercial and professional functions cannot be 
obliterated or confused without the disaster to all con- 
cerned. 

A committee on publicity with respect to this 
measure was appointed by the association and Jere- 
miah F. Sullivan was made chairman. 

An important feature of the convention was the 
organiation, for the first time in this state, of a Judicial 
Section of the State Bar Association, which is to be 
composed of all the members of the judiciary of the 
state presiding in Courts of Record. This section— 


organized with Justice N. P. Conrey. of the District 
Court of Appeal, as president, and Hon. Bertin Weyl, 
as secretary—resolved to hold a meeting on the first 
day of the annual session of the State Bar Association, 
to which all members of the judiciary of the state 
should be invited ; also that, as far as possible, no cases 
should be set upon the court calendar for that day. 
The section will receive communication from the Bar 
Association and will report to that association at its 
annual meeting. 

A resolution was passed inviting the American 
Bar Association to hold its next annual meeting at 
San Francisco, and a committee was appointed to see 
that this invitation was properly presented. 

The meeting closed with a brilliant banquet, at 
which more than two hundred fifty persons were seated. 

The following officers were elected: 

President—Jefferson P. Chandler, Los Angeles; 
Vice-Presidents—J. W. S. Butler, Sacramento, Wil- 
liam B. Bosley, San Francisco, Frank James, Los An- 
geles; Treasurer—Delger Trowbridge, San Francisco; 
Secretary—T. W. Robinson, Los Angeles; Members 
of Executive Committee— Warren Olney, Jr., San 
Francisco; Geo. F. McNoble, Stockton; Oscar Lawler, 
Los Angeles ; Eugene Daney, San Diego; Perry Evans, 
San Francisco. 





NORTH CAROLINA 
Judicial Changes Following Justice Allen’s 
Death 


To fill the vacancy occasioned by the recent sud- 
den death of Associate Justice William R. Allen on 
the State Supreme Court Bench, the Governor has 
appointed Superior Court Judge W. J. Adams, of the 
13th judicial district. Solicitor Walter E. Brock was 
appointed to succeed Judge Adams, and State Senator 
M. W. Nash was commissioned solicitor. The new 
appointees serve until the next general election. The 
death of Judge Allen removes one of the ablest North 
Carolina judges of this generation. Before being ele- 
vated to the Supreme Court Bench in 1910, for many 
years he had been a Superior Court judge. As a nisi 
prius judge he had few equals, and no superior in the 
state. 

Recently three Federal judges sat in the United 
States Court at Greensboro in the tax suit which the 
Southern Railway has brought against certain state 
and county officials to enjoin the collection of alleged 
illegal taxes. This is the first time such a court has 
been convened in North Carolina since the passage of 
the Federal statute in 1909 (known as the Overman 
Act), providing that in suits to set aside a state statute, 
an injunction can only issue by a bench of three 
judges, one of whom must be a circuit judge. 
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Express Limits of Power to Amend Con- 

stitution 

Baltimore, Md., Nov. 1—To the Editor: Much 
has recently been written and published in these col- 
umns and elsewhere on the implied limits upon the 
power of amending the Federal Constitution. The 
Supreme Court has not yet decided that no limits can 
be implied, although it has more than once had occa- 
sion to do so. Little or nothing, however, has appeared 
in print on the subject of the express limits of this 
power. The case of Leser vs. Garnett, now pending in 
the Court of Appeals of Maryland, to test the validity 
of the Nineteenth Amendment, presents not only the 
questions of the existence and extent of such limits as 
may be implied from the Constitution, but also the 
question of the true construction of the limits therein 
expressed. 

There were originally several express limits to the 
powers delegated in Article V. They all related to 
matters on which the Convention of 1787 had compro- 
mised. The slave trade was to be protected from Con- 
gressional prohibition for twenty years. Direct taxes 
were to be proportional to census figures. Therefore, 
it was provided that for twenty years at least no Con- 
stitutional amendment could be adopted that would up- 
set these settlements. This protected the new govern- 
ment during its infancy from the revival of two very 
serious disputes which might easily have led to a dis- 
ruption at that time. The purpose of these restric- 
tions has long since been fulfilled, and they remain 
only as an index of the views and purposes of the 
Convention. The other limiting proviso, however, re- 
mains in full force. It relates to the principal and vital 
compromise of the Convention, the compromise which 
made the Constitution possible. It is historically 
accurate to say that if the principles of Equal Suffrage 
of the States in one branch of the National legislature 
and proportional representation in the other branch 
had not been adopted, the Convention itself would have 
had to adjourn with a confession of failure. The 
small states never would have agreed to surrender their 
equal vote, and the larger ones never would have con- 
ceded to them complete legislative equality. The com- 
bination principle which resulted might easily have 
been overthrown and no doubt would long since have 
been overthrown, if it had not been protected by the 
proviso against any amendment. Of course, there 
never was or could be any danger of amendments tak- 
ing away the preponderance of population in the House 


NOTE—The case of Leser vs. Garnett was decided by 
the Court of Appeals of Maryland, June 28, 1921, sustaining 
the validity of the Nineteenth Amendment upon the ground 
that it was indistinguishable in principle from the Fifteenth 
and that the Court was obliged to infer from various decisions 
of the Supreme Court that the latter was valid under the 
amending power. A Writ of Error to the Supreme Court has 
been allowed in the case and a petition for certiorari has 
also been submitted. A distinction urged in the brief of Peti- 
tioners between the Fifteenth and Nineteenth Amendments is 
that long-continued and uniform acquiescence in the Fifteenth 
Amendment as being legally part of the Constitution, on the 
part of all the States, coupled with their active legislative 
recognition of its validity, has the effect of unanimous con- 
sent, and therefore places its validity beyond discussion, but 
that no such consent is presumable in the case of the Nine- 
teenth Amendment, at least on the part of the ten non-assenting 
States. 


of Representatives. The proviso only protects what 
was, from the nature of the case, in danger from the 
first, i. e., the political equality in the Senate of the 
economically very unequal local sovereignties of which 
the new nation was composed. 

Any fair interpretation of this proviso must pro- 
tect the Senate itself against any substantial change or 
impairment of its powers and prerogatives. The Sen- 
ate cannot be reduced to the status of the House of 
Lords in the face of this guarantee. Such a change as 
a National referendum would clearly deprive the 
States of all the substance of the power which the 
Convention gave them and guaranteed in perpetuity. 
If the votes of the Senators from small States could 
be overridden by the votes of electors in large States, 
then the equality of the States in the Senate would be 
without value or importance. The Constitution has 
never been so construed as to preserve mere figments 
of power where the substance was lacking. We may 
take it therefore, as broadly true, that without unani- 
mous consent of the States the substantial powers of 
the Senate cannot be impaired by an amendment. 

How about the structure of the Senate? Here 
we note at once the change effected by the Seven- 
teenth Amendment. Nobody seriously objected that 
this deprived the States of their equal suffrage in the 
Senate. The principle of the amendment had ewe | 
been virtually put into force by many States throug! 
the medium of senatorial primaries, and there was an 
almost unanimous consent to the amendment itself. 
Some persons claimed that the Senate as originally 
constituted was representative of the organized State 
governments and not of the people, but the fact that 
the legislative elections were not Acts of Assembly, 
but mere elections held in joint conventions of the 
Houses of the several legislatures, and that the sena- 
tors once elected could not be recalled, deprived this 
claim of substance. The legislatures were really only 
rather clumsy electoral colleges with other more im- 
portant duties, which were impaired by this extra 
function. The Senators always considered they bore 
a popular mandate, which accounts for the continuance 
of the great power of our second chamber in contrast 
with the House of Lords and the revising chambers of 
many European nations. At any rate the proviso in 
Article V guarantees the Senatorial Suffrage to the 
States, and not to the State legislatures, although these 
are always named in the Constitution, and in Article 
V itself, when reference to them is intended. 

The Seventeenth Amendment refers the election 
of Senators to the people of the several States acting 
through such electors as they have clothed by law with 
the broad franchise of choosing the popular branch of 
their respective assemblies. Nothing could come closer 
to the people, who really constitute the State, than 
that. The original Constitution left their election to 
the legislatures established and chosen by the people 
of the States as they saw fit. The present Constitu- 
tion leaves their election to the people themselves act- 
ing under the laws which they see fit from time to time 
to establish. In each case the term “suffrage of the 
State” is appropriate. It is perhaps more so now than 
before. 

Suppose, however, an amendment were proposed 
conferring on some outside power, such as the Presi- 
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dent, or the House of Representatives, the selection of 
the Senators from the different States. How could 
anyone contend that Senators so selected would be 
exercising in the Senate the Suffrage of their States? 
Suppose again any amendment restricting the suffrage 
in the States to one or more classes of inhabitants, 
fewer than the body of electors whom the State itself 
has constituted. Suppose, for instance, an amendment 
imposing property or educational qualifications, and 
so excluding a large number of the people qualified by 
State laws to vote. This might profoundly affect the 
State’s representation in the Senate. It would cer- 
tainly deprive an integral part of the State, i. e., of its 
people, of their “suffrage in the Senate.” It is diffi- 
cult to see how you can deprive any part of a State 
of such suffrage, if you have no right to deprive the 
State thereof. 

If, however, there is no power by Federal amend- 
ment to abolish or restrict the right of voting for Sen- 
ators, conferred by State laws (and we take it that 
for the same reason, if for no other, under the old sys- 
tem any restriction on the right of voting for members 
of a State legislature could not lawfully have been 
adopted without the State’s consent), the further ques- 
tion arises whether the right of voting can be extended, 
and if so to what extent, beyond the right granted or 
defined by the people in the several States. It is sub- 
mitted that the logical impossibility of assigning any 
reasonable limit to such a power reduces the argument 
in its favor to an absurdity. If by amendment the 
qualifications of race, color, previous servitude, and 
sex can all be abolished, why, by the same token, could 
not qualifications of property, education, intelligence, 
citizenship, age, sanity, freedom from crime, residence, 
or any others be likewise removed, one by one, or all 
at once, through Constitutional amendment? If in- 
fants, insane persons, and even non-residents can be 
granted the suffrage in a State contrary to State laws, 
how can the suffrage of the State in the Senate be 
preserved? Two hundred thousand “floaters,” or 
thereabouts, taken from some politically certain State, 
or from the District of Columbia, and skillfully dis- 
tributed, could insure the election of a majority in the 
Senate of any desired complexion. The only thing 
needed to revolutionize the entire government would 
be an amendment in the same terms as the Nineteenth 
except for the substitution of the word “residence” for 
the word “sex.” To a less degree elections could be 
made meaningless by the prohibition of various other 
restrictions, as of age, citizenship, non-criminality. As 
any of these prohibitions can be defended on precisely 
the same grounds as the present prohibition of sex 
discrimination, it would seem, if this be valid, that the 
proviso of Article V is like a barrel that has staves and 
a top, but no bottom. In other words, even the vital, 
structural compromise of the Constitution—a Senate 
deriving from the local sovereignties, or if preferred, 
from the people in their locally organized and mu- 
tually independent constituencies—can be made a thing 
of nought, by successively expanding the right of 
voting in those constituencies so that the representa- 
tive character of the members of the Senate, and their 
responsibility to a definite and competent electorate, 
are obliterated. 

Any history of any nation may be appealed to in 
support of the proposition that the action of such per- 
sons as have the right by its own laws to act for it, is 
the act of that nation, and no others. The laws may 





very recently have been changed, as by revolution, but 
it must be an internally accomplished change in order 
to be valid in the eyes of the world. At the time of 
the adoption of the Constitution the several States 
were certainly in the position of independent nations 
in regard to the new relations they were about to 
assume. This has been recognized expressly by the 
greatest of nationalist judges, John Marshall (Gib- 
bons vs. Ogden, 9 Wheat., 187). It is inconceivable 
that the Constitution in referring to the “suffrage of 
the States,” or to the “consent of the States,” could 
have meant anything else than the expression of the 
choice or the will of the inhabitants of the State, 
through the persons qualified by their laws to speak 
for them. Under the old system of electing Senators, 
could an arbitrary addition to the different State legis- 
latures by Constitutional amendment have been viewed 
as anything else than an attempt to impair the State’s 
suffrage in the Senate? The practical effect of such an 
amendment as the Nineteenth is to substitute a totally 
different electorate for that existing in a male suffrage 
State. The persons who previously enjoyed a vote 
now have half a vote. Those who previously had no 
vote, have the same. If the State wishes to discrimi- 
nate in favor of those who have undertaken the sacri- 
fice of defending the nation in war, as against others 
who may have given the community nothing, this pro- 
hibition blocks the way. Large numbers of women 
whose citizenship is acquired by marriage and who do 
not understand a word of English or possess a dollar 
of property, are enfranchised in many States against 
the will of the vast majority of their inhabitants, and 
the whole body of public opinion. Woman suffrage, 
as such, does not enter into the question at all. The 
question is simply whether if the electorate of a State 
can be subjected by external power to so profound a 
change, the State is not itself impaired to such an ex- 
tent that the suffrage it formerly enjoyed in the Sen- 
ate, among other things, has been, in part at least, 
taken away from it and conferred upon others, to wit, 
upon those to whom its people never did entrust and 
perhaps never would have entrusted it. 

Among the other things which the State formerly 
enjoyed, is its individuality as a political unit capable 
of expressing consent, or conversely, dissent. Such a 
unit Article V of the Constitution unquestionably sup- 
poses the State to be. A measure depriving the State 
of its power as a political unit to consent, or to dissent, 
is at least inconsistent with any intelligible construc- 
tion of the Article. A State that cannot as a whole 
consent or dissent can hardly enjoy suffrage. If its 
people cannot by law define their own electorate, so 
that it may truly be said that their government is of 
their creation and speaks for them, then a fortiori, 
United States Senators chosen at the polls in such a 
State do not speak in its name or in that of its people. 

It is therefore submitted that the political indi- 
viduality of the States is as much beyond the power of 
amendments to impair, as the existence and authority 
of the Senate itself. This political individuality, re- 
duced to the lowest terms, must include the right of 
the inhabitants to define and prescribe by laws, enacted 
or assented to by themselves, the qualifications of their 
own electorate, without which they can neither express 
consent or dissent as a body, nor exercise any collective 
right whatever. 

The precedent of the Fifteenth Amendment to the 
contrary constitutes a difficulty, more apparent than 
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real, to overcome in favor of these views. Assuming 
that it violates the proviso of Article V to the same 
extent, the question presents itself, “does one violation 
of the proviso operate to repeal it?” The proviso itself 
is a limit on the amending power in the same manner 
as various other clauses of the Constitution are limits 
upon the purely legislative powers of Congress. The 
violations of these limitations in certain statutes do not 
remove the limitations themselves. The income tax 
law Of the Civil War period did not as a precedent 
validate the income tax law of the “90's.” No part of 
the Constitution can be amended merely by successive 
violations, and the proviso of Article V by the terms 
of that Article cannot be amended at all. So a prior 
violation of the proviso cannot of itself now justify a 
Court in holding the proviso void, or even inapplica- 
ble to measures couched in similar language. 

Of course, if the Supreme Court had determined 
the question by ruling that interference with a state’s 
electorate by the addition of a vast number of unquali- 
fied voters did not deprive the State of its suffrage in 
the Senate, or impair its indestructible individuality, 
this would constitute a judicial precedent that would 
bind the Courts. But the Supreme Court has never 
done so. It has passed sub silentio all question of the 
validity of the Fifteenth Amendment, assuming but 
nowhere deciding that it is lawfully a part of the Con- 
stitution. It must be remembered that the deprivation 
of a State of its suffrage in the Senate could not have 
seemed by any means as clear a consequence of an 
external addition to the electorate in the days when 
the legislature of that State was still the body that 
elected the Senators. It so seems at present, 
arguing in the light of present conditions, but as long 
as the same State legislatures throughout the North 
and West still chose the Senators, and as long as the 
Southern States were considered as having only such 
rights as the victors deemed proper to accord them, it 
was unlikely to occur to anyone that, in principle, the 
giving of votes to the relatively few colored men scat- 
tered among the Northern States, otherwise than by 
amending, wherever necessary, the State Constitu- 
tions, operated to some extent at least to deprive those 
States of their suffrage in the Senate. As for the 
Southern States, they had been deprived so long and 
so publicly of any representation in Congress at all, 
and their rights were so obviously in a condition of 
suspension or abeyance, that, assuming the Constitu- 
tionality of the reconstruction policy at all, it would 
have seemed merely pedantic to have invoked the pro- 
viso of Article V as a bar to the amendment which 
attempted to perpetuate that policy. 

In fact, the Fifteenth Amendment has failed for 
the most part to deprive the States of their individu- 
ality or suffrage in the Senate. The people throughout 
the South (except in border States), in spite of it, re- 
sumed their own powers, and have, in fact, regulated 
their electorate as their effective public opinion dic- 


tated. It was the fruit of a great war, and the political 
reaction that eventually came has practically annulled 
it in the very territory where it was designed chiefly to 
operate. The Supreme Court is at least free to disre- 


gard it as a binding precedent. It would be very 
extraordinary were they to pay it such reverence as to 
hold that it had amended, by repealing, the only un- 


amendable and irrepealable clause of the entire Con- 
stitution—T. F. CApWALADER. 


“Incorporation of the Bar” 


Chicago, Ill., Oct. 13—To the Editor: Your 
editorial comment on “Incorporation of the Bar” quite 
fits the case in Illinois, West Virginia, and certain other 
states. But there are many states in which the legis- 
lature has exercised exclusive control over the bar. 
In theory the courts could hold this unconstitutional, 
but they will not do so, having relinquished the exer- 
cise of an inherent power long ago. 


In the states that follow the theory of Jn re Day 
there should be a movement, as the editorial suggests, 
toward organizing a self-governing bar (subject to 
Supreme Court supervision) with the acquiescence of 
the Court. But, should legislation to this end be en- 
acted, I assume that in most such states the Courts 
would gracefully concur, because by the time the legis- 
lature shall have acted the bar will be pretty well united 
on the program, and the court will at any rate retain 
ultimate power to disbar, and to review proceedings 
of this nature. We are used to agitating for legisla- 
tion. It is educative. It might be embarrassing for a 
minority of the bar to ask the Supreme Court to sanc- 
tion its plan for imposing a scheme of government on 
the entire bar, and unfortunately the state association 
is still in most, or all, states a minority of the entire 
bar. Herpert HARLEY, 

Sec., Con. Bar Assoc. Delegates. 


Statutes Make Ethical Boundaries 
Too Rigid 

New York, Nov. 1—To the Editor: In ex- 
pressing my pleasure that you have decided to main- 
tain a department of the Journal which shall be ex- 
clusively devoted to the ethics of the profession, 
permit me to offer a few words in friendly criticism 
of the second paragraph of your announcement on 
page 556 of the October number. You say: 

Whether this canon or any of them will crystallize 

into statutes is not perhaps a matter of great importance; 
but it is highly desirable that practicing attorneys should 
be well versed in the principles set forth in the Associa- 
tion’s Code of Ethics. 

An experience of many years on the Ethics 
Committee of the New York County Lawyers’ As- 
sociation convinces me that it is a matter of im- 
portance not to crystallize the canons into statutes. 
The reason against giving the principles of ethics 
a rigid boundary is precisely the reason assigned 
by Courts of Equity for refusing to define equitable 
fraud. It is even debatable whether some Codes 
of Ethics, as they now exist, are not too specific. 

The American Bar Association, in framing its 
canons of ethics, after a series of more or less defi- 
nite commandments, wisely concluded with Canon 
32, the final sentence of which sets forth the law- 
yer’s duty in terms as general as possible: 

But above all a lawyer will find his highest honor in 

a deserved reputation for fidelity to private trust and to 
= duty, as an honest man and as a patriotic and 
loyal citizen. 

Atrrep E. HInRIcus. 


Federal Estate Tax on Life Insurance Policies 
Boston, Mass., Oct. 31—To the Editor: May 


I not call attention to certain statements ene 
in an article in the October number of the JouRNAL 
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entitled “Federal Estate Tax on Life Insurance 
Policies” by Mr. Gilmer P. Smith. He writes: 

It is thus clear should this question (i.e., the legality 
or Constitutionality of including the receipts from life 
insurance policies payable to third parties as beneficiaries 
in the taxable estate of the insured) come before the 
Supreme Court of the United States that the Court should 
decide in accordance with the State Courts’ decisions, and 
the tax imposed by and collected under this part of the 
Revenue Act of 1918 would be declared to be illegal and 
unjust and the amount of tax so collected would be re- 
funded, 

This is a non sequitur, All the State Court cases 
cited dealt only with the construction of statutes 
which did not expressly include the receipts from 
such life insurance policies as part of the taxable 
estate. No question of legality or constitutionality 
was decided. Still further he writes: 

In addition, if the Court would follow out and apply 
the law as held down in United States v. Stanley Field, 
Executor... there would be no question of the 
plaintiff’s success in having any tax so paid refunded... 

Again, this case dealt only with the construc- 
tion ot the Federal Revenue Act of 1916, Section 
202 (a) and (b). ‘The Government had included in 
the taxable estate property passing under a general 
power of appointment. The Court decided only 
that this was not part of the estate within the 
general terms of Section 202 (a) and (b) and there- 
tore not subject to tax. In fact, the Revenue Act 
of 1918, Section 402 (e) now specifically includes 
as part of the estate property passing under a gen- 
eral power of appointment and it 1s sub-division 
(f) of the same section of this act which specifically 
includes proceeds from life insurance policies to the 
extent of the excess over $40,000 as part of the 
taxable estate. The tests of the statute for deter- 
mining what falls within the taxable estate, restated 
in the Field case, need not be invoked. None of 
the cases cited, therefore, are at all in point. 

It is possible, nevertheless, that a serious con- 
stitutional question is presented by the inclusion 
of proceeds from life insurance policies payable to 
the third party as beneficiary, particularly if issued 
before the passage of the estate tax law. See dis- 
senting opinion of Mr. Justice Holmes in Chanler 
vs. Kelsey (205 U. S. 466, 479) ; but see unanimous 
opinion in Keeney vs. New York (222 U. S. 525) 
and statement of Mr. Justice Pitney in United 
States vs. Field, Executor, U. S. Supreme Court, 
February 28, 1921, as to Chanler vs. Kelsey; see 
also Knowlton vs. Moore (178 U. S. 41, 56)—“Tax 
laws of this nature... rest in their essentials 
upon the principle that death is the generative 
source from which the particular taxing power 
takes its being ;” and Cahen vs. Brewster (203 U. S. 
543, 550). The following decisions may throw some 
light on the problem presented: 

Schwab vs. Doyle (269 Fed. 321) which upheld 
the constitutionality of the 1916 Federal Estate 
Act when construed to include as part of the taxa- 
ble estate gifts in contemplation of death made 
before the passage of the act. 

McElligott vs. Kissam et. al, Circuit Court 
of Appeals for the Second Circuit, June 30, 1921, 
which decided that property held in a joint tenancy 
created before the passage of the Federal Estate 
Act of 1916 was included within the taxable estate 
and that the act so construed was constitutional. 

Union Trust Company of San Francisco et al 
vs. Wardell, District Court for the Northern Dis- 
trict of California, decided March, 1921, which held 


that a transfer of personal property intended to 
take effect in possession and enjoyment after the 
death of the grantor, but made betore the passage 
of the Federal Estate Tax of 1916, was included 
within the estate of the deceased grantor and sub- 
ject to the estate tax and that the act so construed 
was constitutional. 

See also Cohen vs. Samuels (245 U. S. 50) 
which held that a life insurance policy payable to a 
third party as beneficiary with the right in the 
insured to change the beneficiary at any time was, 
on the bankruptcy of the insured, assets of the 
bankrupt estate to the extent of the cash surrender 
value and passed to the trustee in bankruptcy. 

Although the facts do not so state, presumably 
the policies were issued after the passage of the 
Bankruptcy Act. 

Therefore, can the inclusion under the Federal 


‘Estate Act of 1918 of the proceeds of life insurance 


policies payable to third parties as beneficiaries as 
part of the taxable estate of the insured be said to 
be clearly illegal or unconstitutional ? 

CoLEMAN SILBERT. 


Prosecution of Claims Against the United 
States 


Washington, D. C., Nov. 1—To the Editor: | 
wish to take exception to some of the statements made 
by Mr. Jennings C. Wise in the October issue, page 
557, concerning Section 190, Revised Statutes, which 
prohibits the prosecution of claims against the United 
States by any counsel, attorney or agent who had been 
an officer, clerk, or employee of any of the executive 
departments, during a period of two years next after 
ceasing to be such officer, clerk or employee. 

Mr. Wise says the statute “did not wholly accord 
with reason and ethics, though it is the common experi- 
ence of mankind that law to be binding upon the con- 
science of men must find its sanction in both.” 

I think the question is not one of conscience. The 
purpose of the statute is to regulate the conduct of the 
persons described. The evil to be remedied was this: 
Men holding such positions in the Government service 
acquired information concerning claims and after leav- 
ing the service they secured employment from the 
claimants and prosecuted the claims, making use of the 
information they had acquired while in the Govern- 
ment employ, a practice deserving the condemnation 
of the statute. It would be unethical for a lawyer to 
violate that or any other statute. “He must also ob- 
serve and advise his client to observe the statute law.” 
Canons of Ethics, 32. 

Again, Mr. Wise says of Section 190, that it 
“gradually came to be ignored by the better element 
of the profession in so far as it was unreasonable, and 
in so far as their professional activities were within 
the ordinary ethical limitations of the profession, and 
no effort was made to enforce it.” 

I challenge the accuracy of that statement. Ii 
Mr. Wise could get access to the records he would find, 
what I know to be true, that the statute has been en- 
forced in the departments, and those within its prohibi- 
tions have been dealt with sternly. 

I was present in the Court of Claims when a dis- 
tinguished Senator arose to engage in the prosecution 
of a case, but Chief Justice Richardson called atten- 
tion to the statute, whereupon the Senator stated he 
was not aware of it and withdrew from the case. 

L. T. MIcHENER. 
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